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P-ROCEEDI-NGS
(9:40 a.m)

CHAI RVAN REYNOLDS: Ckay. W can get
started now. The neeting will cone to order.

This is a neeting of the U S. Conm ssion
on Cvil Rghts. It is 9:40 Eastern standard time on
May 15th, 2009. The neeting is being held at 624
Ninth Street, N W, Room 540, Washi ngton, D.C.

Al'l Conmm ssioners are present, except for
Conmi ssi oners Kirsanow, Taylor, and Mel endez.

The first item on the agenda is the
approval of the agenda.

.  APPROVAL OF AGENDA

CHAI RVAN REYNOLDS: Is there a second?

VI CE CHAI R THERNSTROM  Second.

CHAI RVAN REYNCLDS: D scussi on?
Conm ssi oner Heriot.

COW SSIONER HERIOT: | nove to anmend, to
amend the agenda to include an item to discuss
possible action with regard to the hate crines bill
that is now pending in the US. Senate, and | nove
that it be stuck at the end of program pl anni ng.

CHAI RVAN REYNOLDS: Ckay. Conversation?

COW SSI ONER HERI OT:  There needs to be a
second on that.
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COW SSI ONER GAZI ANO Second.

CHAI RVAN REYNOLDS: kay. Al in favor
pl ease say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any obj ections?

COW SSI ONER YAKI: | object.

CHAl RVAN REYNOLDS: Any - -

COW SSI ONER YAKI: | find the description
of the itemrather vague and anbi guous.

CHAI RVAN REYNOLDS: Ckay. Would you like
to ask for clarification?

COW SSI ONER YAKI: | just stated what ny
grounds were for --

COW SSIONER HERIOT: | think it's already
broad --

COW SSI ONER GAZI ANO  -- to explain they
can.

COM SSI ONER  HERI OT: W can get to it
when we get to it because we al ready voted now.

CHAI RVAN REYNCLDS: Ckay. Fol ks on the
phone, how do you vote?

COW SSI ONER KI RSANOW  Ki r sanow, yes.

COW SSI ONER MELENDEZ:  Mel endez, yes.

CHAI RVAN REYNOLDS: Ckay. The notion
passes. Let the record reflect that --
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6
COW SS| ONER YAKI: Point of order. | did

not hear Conmi ssioner Melendez's vote and | do not
know i f you recorded ny vote as a no.

CHAI RVAN REYNOLDS: Ckay. Conmi ssi oner
Mel endez, | heard you vote in favor of the notion.

COW SSI ONER MELENDEZ: 1'Il abstain. I'm
not sure what the issue was.

COW SSI ONER YAKI :  Conmm ssi oner Tayl or, |
t hi nk, has joined us on the |ine.

COW SSI ONER GAZI ANO  Yes.  Commi ssi oner
Tayl or voted aye.

COW SSI ONER YAKI @ Ckay.

COW SSI ONER GAZI ANO Correct,
Comm ssi oner Tayl or?

COW SSI ONER TAYLOR  That's correct.

(Laughter.)

CHAI RVAN REYNCLDS: Ckay, okay. Just to
be clear, Conm ssioner Ml endez, did you abstain or
vot e agai nst the notion?

COW SSI ONER MELENDEZ:  Well, |I'mnot sure
what the add-on was. So | abstain.

CHAl RVAN REYNOLDS: Ckay. Al right. Let
the record reflect t hat Conm ssi oner Mel endez
abst ai ned; Conmm ssi oner Yaki voted against the notion;
the remaining Comm ssioners voted in favor. The

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

noti on passes.
Conmi ssi oner Heriot, where would you like

t he pl acenent to be?

COW SSI ONER HERI OT: At the end of
Section -- well, actually there are two Section Vs,
aren't there. At the end of the Program Pl anning

section. W have a nunerical problem here. W have
two Section Vs. At the end of the first Section V.
CHAI RVAN REYNOLDS:  Ckay.

VICE CHAIR THERNSTROM M. Chairman, |

al so have a couple of notions to anend -- oh, sorry,
f ol ks. | also have a couple of notions to anmend the
agenda. The first one, | nove to anend the agenda to

include a prelimnary discussion of next vyear's
statutory report topic, and this would also go under
Pr ogram Pl anni ng.

| mean, we know from our experience wth
this year's housing topic, with last year's religious
freedons in prison topic, the longer we delay
selection of a topic, the nore difficult it will be to

meet our deadli nes.

CHAI RVAN REYNOLDS: Ckay. | second the
not i on.

Cont i nue.

VICE CHAIR THERNSTROM It's not too
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early. Perhaps we can avoid the sane late start, and
so I'd like to anmend the agenda to have a prelimnary
di scussi on.

CHAI RVAN REYNOLDS: Any ot her di scussi on?

(No response.)

CHAI RVAN REYNOLDS: Al in favor say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Ckay.

COWM SSI ONER HERI OT:  Oppose?

COW SSI ONER GAZI ANO Any opposed?

CHAI RVAN REYNOLDS: Wl |, before we go on,
Conmi ssion Tayl or, how do you vote?

COMM SSI ONER TAYLOR:  Aye.

CHAl RVAN REYNOLDS:  Ki r sanow.

COW SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNOLDS: Conmm ssi oner Mel endez?

COW SSI ONER MELENDEZ:  Yes.

CHAl RVAN REYNOLDS: Ckay. (bjections?

(No response.)

CHAl RVAN REYNOLDS: Abstentions?

(No response.)

CHAl RVAN REYNOLDS: Comm ssi oner Yaki, did
you vote in favor of the notion?

COMM SSI ONER  YAKI : Dd we call for a
vot e?
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VI CE CHAI R THERNSTROM  Yeah, we did.

COW SSI ONER YAKI:  Ch. Then yes.

CHAI RVAN  REYNCLDS: The notion passes
unani nously, and so that issue will be taken up after
Gail's addition.

VI CE CHAI R THERNSTROM Ri ght. And |'ve
got anot her on.

CHAI RVAN REYNOLDS: Ckay.

VI CE CHAI R THERNSTROM And this regards
our projected civil rights conference, both our
strategic plan as well as our budget |ong included
programitem for this year regarding the hosting of a
conference on the topic of civil rights in the 21st
Century, and | want to nove to anmend the agenda to
include a discussion of this conference, again, under
Pr ogram Pl anni ng.

| mean, the question, it seens to nme, on
the table is whether this <conference is really
necessary. I nmean, this discussion started out in |
bel i eve 2006. | could be wrong, but you know, what
would it acconplish? Womdo we really expect to pay
attention to it?

And | actually do have an alternative
proposal, which is to collect and publish a conmpendi um
of essays, but --
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CHAI RVAN REYNOLDS: Ckay. | second it.

["msorry. Continue.

VI CE CHAI R THERNSTROM Wll, | have an
alternative proposal which is to collect and publish a
conpendi um essays from across the political spectrum
different points of view on the topic of civil rights
in the 21st Century, and that would be sonething that
woul d have sone |asting value, sone shelf life, sone
| asting value, sonmething people could hold in their
hands or read at their leisure, and | think would have
a greater inpact than a conference with a questionable
nunber of people attending and a questionabl e outcone
in terms of what we do with the material.

CHAl RVAN REYNOLDS: Well --

VI CE CHAI R THERNSTROM It has just gotten
to be very late as this has gotten kicked down there.

COW SSIONER HERIOT:  This is a notion to
anend the agenda. So we don't need to --

VI CE CHAI R THERNSTROM  Yeabh.

CHAIl RVAN  REYNOLDS: Ckay. Any ot her
comment s?

VI CE CHAI R THERNSTROM  There is notion on
the floor, yeah.

COW SSI ONER GAZI ANO  |I's there a second?

VI CE CHAI R THERNSTROM Yeah, there is a
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second.
CHAl RMAN REYNCOLDS: No, there is a second.
COWM SSI ONER  GAZI ANCO, He said he was

going to ask for the ayes and nays.

CHAI RVAN REYNOLDS: Well, 1 just wanted to
make sure that no one else has a comment. If that's
the case, all in favor.

(No response.)

CHAI RVAN REYNCLDS:  Ki r sanow.

VI CE CHAI R THERNSTROM  You're just voting
for a discussion. That's all.

COW SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez.

COW SSI ONER MELENDEZ:  Yes.

CHAI RVAN REYNOLDS: Comm ssi oner Tayl or.

COW SSI ONER TAYLOR:  Yes.

CHAI RVAN REYNOLDS: Conmm ssi oner Yaki .

COW SSI ONER YAKI:  It's okay.

CHAI RVAN  REYNOLDS: Ckay. The notion
passes unani nously. Any ot her anmendnents?

(No response.)

CHAl RVAN REYNOLDS: Ckay. Next up is the
approval of the mnutes for the neeting that was held
on April 17th, 2009.

COW SSI ONER GAZI ANO O shoul d we adopt
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the --

COW SSI ONER HERI OT: W have to adopt the
agenda.

COW SSI ONER  GAZI ANO -- agenda as
amended?

CHAI RVAN REYNOLDS: Ch, I'msorry. | nove
that we adopt the agenda as anended. Is there a
second?

COW SSI ONER GAZI ANO: Second.

CHAI RVAN REYNCLDS: Di scussi on?

(No response.)

CHAI RVAN REYNOLDS: Al in favor, please
say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS:  Comm ssi oner Ki r sanow.

COW SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNOLDS: Conmm ssi oner Mel endez.

COMM SSI ONER MELENDEZ:  yes.

CHAI RVAN REYNOLDS: Comm ssi oner Tayl or.

COW SSI ONER TAYLOR:  Yes.

CHAIl RVAN REYNOLDS: This is strange, but |
feel | have to ask. Conmm ssioner Yaki.

(202) 234-4433

COW SSI ONER  YAKI : Fi ne.

CHAI RVAN REYNOLDS: Is this a new tactic?

COW SSI ONER YAKI @ What ?
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CHAI RVAN REYNOLDS: That .

Ckay. The notion passes unani nously.

Next up is the approval of the mnutes
the April 17th, 2009 neeting.

[1: APPROVAL OF M NUTES OF APRIL 17, 2009 MEETI NG

13

of

CHAI RVAN REYNOLDS: | nove that we approve

those mnutes. |Is there a second? WII you pl ease?

COW SSI ONER GAZI ANO Second.

CHAI RVAN REYNCLDS: Di scussi on.

(No response.)

CHAI RVAN REYNOLDS: kay. Al those
favor, please say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any obj ections?

(No response.)

CHAI RVAN REYNOLDS: Any abstentions?

COW SSI ONER HERI OT: | abstain.

in

CHAIl RVAN REYNOLDS: Ckay. Let the record

reflect that Comm ssioner Heriot abstained. Ther e

remai ning Conm ssioners, | believe, voted in t
affirmati ve. The notion passes.
Ckay. Announcenents.
[11. ANNOUNCEMENTS
CHAl RVAN REYNOLDS: This week marks t
55th anniversary of the Suprenme Court decision
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Brown v. Board of Education. On May 17th, 1954, the

Supreme Court unaninously struck down state |aws
establishing separate public schools for black and
white students. Wth its decision, the Court
effectively rendered school policies that required
segregation illegal in 21 states.

In the aftermath of Brown it would also
sancti on an extraordi nary | evel of f eder al
i ntervention, including judicial super vi si on, to
insure conpliance with its decision in response to a
wave of massive resistance adopted by many school
boards and state governnents to nmaintain school
desegregati on.

Al so, on May 2nd of this year, Jack Kenp,
former Vice Presidential candidate, congressional
| eader, and Secretary of Housing and Urban Devel opnent
passed away at the age of 73. M. Kenp had a | ong and
di stingui shed career serving in Congress for nine
terms and serving as HUD Secretary from 1989 to 1993
in the George H W Bush admnistration. Thr oughout
his private and public life Jack Kenp was a strong
advocate of equal opportunity for all people. He
wor ked passionately to provide housing opportunities
for low income people and was a strong proponent of
voting rights.
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In 2008, he co-chaired the bipartisan

Nat i onal Conm ssion on Fair Housing and Equal
Qoportunity. The Conm ssion held hearings throughout
the country to examne the effect of federal
enforcenent of fair housing laws and the subprine
nortgage crisis had had on residential segregation. A
report was released in Decenber of 2008.

Jack Kenp was an optimst who believed
that no dream was inpossible to attain. H's work was
a testanent to that optim sm and sets a great exanple
for others to follow.

At this point we will hear fromthe Staff
Director.

VI CE CHAI R THERNSTROM |"ve got lots of
dreans that are inpossible to attain.

Go on. I'msorry.

V. STAFF DI RECTOR S REPORT

STAFF DI RECTOR DANNENFELSER Thank you,
M. Chairman.

During this past reporting period OCRE
received 92 witten conplaints, tw congressional
conpl ai nts, one wal k-in conpl ai nt, 16 E- mai |
conpl aints, six facsimle conplaints, and 172
t el ephone conplaints of which 103 were repeat calls.
In total staff received and processed 289 conplaints
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during the reporting period.

The O fice of Managenent has prepared the
transparency report for the nonth of April, and that
was forwarded on to QOVB.

The staff has nmet wth the Ceneral
Services Admnistration and wth the YWA about
i nprovenents to our space that mght be nmade, and we
understand that the YWCA acknow edges that they have a
cont ract ual conmtnment to do painting and new
carpeting throughout our space. So we are going to
try to schedule that with them W're also |ooking at
sone other inprovenents that woul d perhaps replace our
beauti ful banner back here with sonething a little bit
nore up scal e.

And we al so have --

COW SSI ONER  GAZI ANO Could |  just
interrupt you in that?

STAFF DI RECTOR DANNENFELSER:  Yes.

COW SSI ONER GAZI ANO:  Since we sonetines
do get G SPAN and other TV to cover us, the new
standard is something that is TV friendly so that
however it's franed on the -- whenever it's franed on
the Chairman, | don't know how expensive that is, but
woul d you consider that kind of inpact when you're
goi ng to change the banner?
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CHAI RVAN  REYNOLDS: Vell, could vyou

descri be what you had in m nd?

STAFF DI RECTOR DANNENFELSER: Vell, we're
| ooking at sone wall nount possibilities that would
have the actual, you know, wording of the Comm ssion
ina-- what would you call that? -- wall nmount form

CHAI RVAN REYNOLDS: What's the material ?
A wall rnmount, is it wod? Is it netal?

STAFF DI RECTOR DANNENFELSER: There are
various options that we're |ooking at right now. One
option is all metal and there's another option that
woul d be a conbination of nmetal and acrylic, and those
are anong the options we're |ooking at right now.

CHAI RVAN REYNOLDS: Do you have
phot ogr aphs?

STAFF DI RECTOR DANNENFELSER W do have
sonme photographs, not with ne right now, but | do have
some up in ny office.

CHAI RVAN REYNOLDS: Could we upload them
and distribute them via E-mil? Wuld that be
possi bl e?

STAFF DI RECTOR DANNENFELSER I think we
can do that and get that around to the Conm ssioners.

CHAI RVAN REYNOLDS: I want to nake sure
that Todd is happy with the --
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(Laughter.)

COW SSI ONER GAZI ANO  Just a thought.

CHAI RVAN REYNOLDS: Oh, no, it's a good
one.

VI CE CHAI R THERNSTROM You're perfectly
right. We do have C SPAN here sonetines.

CHAI RVAN REYNCLDS: Vell, even if we
didn't, we can do better.

(Laughter.)

STAFF DI RECTOR DANNENFELSER  (kay. We're
also getting key card installations for our
stairwells, and that will enable people to nove around
within our three floors wthout necessarily having to
use the elevators, and at tines we do have trouble
with the operational situation with the elevators. So
peopl e woul d not be stranded if that situation were to
devel op.

Regar di ng t he Website, t he Wbsite
statistics were submtted separately following the
| ast neeting for February and March, and the April
statistics on the Wbsite are not yet available, but I
will be sending those to Conm ssioners when they are
received as | did with the previous ones for February
and March.

The library staff received 83 telephone
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inquiries. They conpleted 45 sinple reference
requests and perforned 28 research projects of various
si zes. An additional 53 research requests were
conpleted utilizing automated search services.

Regarding publications, there were 166
witten requests and 153 E-nmail requests for
publications that were received. Four hundred and 70
publ i cati ons wer e mai | ed, and 48 di fferent
publications were requested. There were no
congressi onal requests received for publications, but
we hope they were accessing our \Website.

"Cetting Uncle Sam to Enforce your CGvil
Rights,” a conpilation of civil rights laws, and the
catal ogue of publications were our npbst requested
publications, and currently there are 49 requests for
publications in process.

St af f has reviewed and revised the
position description for the Budget and Fi nance Chief,
and that will be going out in all [likelihood next
week. W anticipate getting that posted.

There was al so a posting for the Ofice of
Ceneral Counsel secretary position and a sel ection has
been nade on that particul ar position.

Al of the reports that were due to OPM
and other sources were submitted in a timely fashion,
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and there is ongoing instruction and training for the
E-2 travel system The nost recent training session
was conducted on May 7th of this nonth and several of
our staff nenbers attended that session.

And that's ny report, M. Chairman.

CHAl RVAN  REYNOLDS: Ckay. Al right.
Questions?

COW SSI ONER MELENDEZ:  Mel endez here.

Were was the Deputy Staff Director's
posi tion?

V. DEPUTY STAFF D RECTOR PCsI TI ON

STAFF DI RECTOR DANNENFELSER: Yeah, we
announced that some tine ago and went through a
pr ocess. We found out during the process that there

were at |least two people who believe that they were

screened out, i nappropriately screened out of
eligibility, and upon further review, it was
determned that they were, in fact, screened out

i nappropriately.

There were several other reports of
technical problens with people who were trying to
access the system So at this point it's ny intention
to cancel that particular selection process and then
to allow Conm ssioners to have further discussion
about noving forward on that at sonme point in the
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future.

COW SSI ONER MELENDEZ: Okay. Could I ask
anot her question? How does this conply with the
agency's human capital plan? | think one of the
neetings you nentioned we had a human capital plan in
2005, and 1I'm not sure what that plan actually means
in relation to hiring new staff and whether this
position is in there.

STAFF DI RECTOR DANNENFELSER Wl |, we are
currently looking at the possibility of doing sone
outside contracting relating to the human capital plan
to see if we can bring in a consultant to help to
devel op that human capital plan. That is sonething
that we intend to acconmplish by the end of this
cal endar year.

COW SSI ONER MELENDEZ: One nore question.
I heard that sone of the agency enployees were
approached about sone sort of buy- out , early
retirement. 1s that happening within the agency?

STAFF DI RECTOR DANNENFELSER:  There were a
few di scussions that were held al ong those |ines, yes.

COW SSI ONER MELENDEZ:  And where have you
| ooked at it? Are sone people actually taking early
retirement?

CHAI RVAN REYNOLDS: | would ask is that an
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appropriate --

MR, BLACKWOOD: No, we'd have to go into
cl osed session. You can talk generally about it, but
not about i ndividuals.

CHAI RVAN REYNOLDS: Ckay. So let's just
keep the conversation general

COW SSI ONER MELENDEZ:  Ckay.

STAFF DI RECTOR DANNENFELSER: These were
prelimnary discussions. If we were going to nove
forward on that process, we would have to approach the

O fice of Personnel Managenent with a plan for noving

f orward. So these were prelimnary discussions to
gauge potential interest on the part of several
enpl oyees.

COW SSI ONER  YAKI : What was the purpose
of it?

STAFF DI RECTOR DANNENFELSER To -- in
| ooking at the positions we mght want to fill down
the road and other use of resources, to see if there
were sone possibilities for consolidation and making
resources available for sonme other positions and ot her
activities of the Conm ssion.

COMM SSI ONER  YAKI : I don't wunderstand.
So at sone point you nade a decision that we needed a
substantial restructuring of the staffing of the
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Conmmi ssion and to do that you would engage in a
potential buy-out situation, and this is the first
that | have heard of this.

CHAI RVAN REYNCLDS: Vel 1, Conm ssioner
Yaki, you have characterized what was said in a way
that | suspect that the Staff Director would not
agree. Wiat he stated was that there were prelimnary
inquiries to gauge the |evel of interest.

COW SSI ONER  YAKI : Wien | asked him why
he did that, he then went on to explain a series of
substantive reasons for doing so that I amunaware --

CHAI RVAN  REYNOLDS: They were nornma
reasons. When federal agencies consider buy-outs,
generally one of the reasons is to reallocate
resources. Over tine the needs and the skill sets of

an organi zation may change, and this is one vehicle

for realigning an organization's skill set. This is
not anything that is unusual. No decisions were nade
in regard to this issue. It was seeking information

to gauge the level of interest because if there's
insufficient interest, | nean, the plan can't go
forward wunless there is a sufficient nunber of
i ndividuals you would entertain the idea of an early
buyout .

COMM SSI ONER YAKI:  Wth all due respect,
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M. Chair, you just stated a fact not in evidence, and
that is a plan going forward. So, therefore, --

CHAI RVAN REYNOLDS: A plan going forward?

COW SSI ONER  YAKI : You said you had to
gauge interest before the plan goes forward.

CHAl RVAN REYNOLDS:  Yes.

COWM SSI ONER YAKI : My point --

CHAI RVAN REYNOLDS: If you were going to
have a buyout --

COW SSI ONER  YAKI : M/ question goes to
there nmust be a reason why this gauge of interest
occurred. That is why |I asked the Staff Director why
t hat was. He then proceeded to tal k about using the
words "elimnation" and "consolidation of positions”
and as nuch as it nmay be a natural occurrence in an
agency of 900, 1,000 to 10,000 enpl oyees, | have |ess
confidence about any realignnent, consol i dati on,
elimnation and what have you in an agency of our
current size and current vacancies for the past five
years, four years | have been on the Comm ssion.

And | would think that sonmething of this
magnitude is not sonething that, you know, is just
junior position I, tech Il, you know, in DOD. These
are people who we see in our audience every nonth at
our neetings and in our offices as we wal k around. It
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is not as if there are lots and lots of positions that
you can play around wth.

So nmy concern is that, you know, | want to
know and | want it stated for the record, you know,
what is the Staff Director thinking about in terns of
elimnation or consolidation of positions that led to

this gauging of interest for potential buyout.

STAFF DI RECTOR  DANNENFELSER: M.
Chai r man.

CHAI RVAN REYNOLDS: Vll, let nme respond
qui ckly.

COW SSI ONER  YAKI : My | ask the Staff
Director? | assune this is what he's doing. |
you're doing it, M. Chair, then I wll listen to you

expl ain your rationale for doing it.

CHAI RVAN REYNCLDS: Ckay. Since | am
involved in everything, | wll provide you with ny
rational e.

COMM SSI ONER  YAKI : Ckay. That's all |
wanted to get out on the table.

CHAI RVAN REYNOLDS: This exercise is not

new. This exercise has taken place within this agency

in the past. The size of the agency 1is not
determ nati ve. W have critical needs in various
agenci es, including budget and procurenent. W have
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worked hard to obtain clean audits over the |last few

years, but we still have significant deficiencies in
ternms of manpower and skill sets in certain areas of
t he Commi ssi on, and t he St af f Di rector, in

consultation with the Chairman, we have been | ooking

at ways to shore up sone of these areas.

And | have done this with the current
Staff Director. I have done this with the previous
Staff Director. These inquiries have taken place

bef ore under ny tenure, and they've taken place before
under ny predecessor.

COW SSI ONER GAZI ANO M. Chai rman

CHAl RVAN REYNOLDS:  Yes.

COMM SSI ONER  GAZI ANC, For the record, |
was not aware that these inquiries were being nmade
but given that we didn't even request formally $2
mllion that we thought |ast Septenber was inportant
for our agency, | conmmend the efforts of the Staff
Director and others to see whether there are any
options so that we can be nore effective and conplete
our mssion and be able to hire one or two staffers.

G ven the budget projection at |east for
the next year, this seens very prudent to ne.

STAFF Dl RECTOR DANNENFEL SER: Yes,
Comm ssi oner Gazi ano nakes a good point. Qur request
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to OMB was actually, | guess, about $3 mllion nore
than what was called the pass-back fromQOvB. So there
were a nunber of different positions that we proposed
to fill at that tine, and of course, we have noved
forward on filling the Comm ssioner special assistants
and the budget chief and a few others.

So | think we should have to get sone
gauge on what are the possibilities in order to cone
to the Comm ssion with a plan. Before we would go to
OPM we certainly would have to cone to the Conm ssion
and the Comm ssion would have to approve a plan that
woul d be submitted to OPM

CHAl RVAN REYNOLDS: Additional questions?

COW SSI ONER MELENDEZ:  Yes. Comm ssi oner
Mel endez.

I know that we have a goal to assess an
issue and report a value relating to the effectiveness
of the agency's organizational and admnistrative
structures. Wth that goal in mnd, is what we're
doing as far as looking in to these possibilities of
any buyouts and those things conducive to -- have we
taken that into consideration or do we try to eval uate
the effectiveness of the organization and then nake
t he changes after we've done that?

CHAI RVAN REYNCLDS: Vel |, Conmm ssioner
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Mel endez, we were taking a look to see if this
particular option was a viable option. As | said
earlier, if there was an insufficient nunber of people
who were interested, then it's an option that we woul d
have to renove fromthe table.

So we have not reached a point where we
coul d describe with any precision how this, you know,
devel oping option would fit in the context of our
human capital plan.

COW SSI ONER MELENDEZ: My only conment i s
we need to be kept up as far as Comm ssioners because
we have a concern, at least | do as far as, you know,
the effectiveness. W have enough work to do, and we
don't have the manpower to do it in many instances
because we're short staffed. So if we elimnate
positions, we need to be kept up to date whether or
not it's just not rehire that position or whether or
not it's going to be consolidation to have one person
do nore duties, that type of thing.

So I'mjust saying we need to be kept up
to date, and that goes into one of ny action itens
|ater in the agenda.

CHAl RVAN REYNQOLDS: Vll, to the extent
that significant decisions are about to be nade or
significant decisions wll be brought before the
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Conmi ssioners, but we're not there yet.

COMM SSI ONER MELENDEZ: Could | ask a
guestion to the Staff Director as far as if he thinks
the Commission wll fail in any of its 2009
performance goals at this point.

STAFF DI RECTOR DANNENFELSER: I think we
have to do further review to make a clear
determ nation on that point. W're striving to attain
them but | think it's still an open question.

CHAI RVAN REYNOLDS: Next questi on.

COW SSI ONER YAKI:  Next question, just to
follow up on this and I'd |ike the General Counsel to
expl ain what woul d be the best way in which this would
be acconplished, but |I would like to know to whom t he
approaches were nmade, and if it has to be done in
what ever confidence, but | would like at least for ny
own purposes to understand what areas, and |'m not
going to prejudge, but I would like to |look at the,
guot e, unquote, raw data for nyself.

CHAIl RVAN  REYNCLDS: Now, this 1is an
unusual request. \Wat's your concern?

COW SSI ONER  YAKI : Ch, | think you could
pretty much figure out ny concern, M. Chair.

CHAl RVAN REYNOLDS: If I could, | still
woul d ask the question.
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COW SSI ONER  YAKI : | think ny concern

that would better be left to closed session rather
than i n open session.

CHAI RVAN REYNOLDS: Ckay.

COW SSI ONER  YAKI : So that's why | was
sinply asking for the raw data.

CHAI RVAN REYNOLDS: Ckay, and whether it's

a request that's reasonable, | guess, wll turn in
part on --

COW SSI ONER  YAKI : For everyone el se,
this is sonething that requires the Conm ssion. | am

personal |y requesting --

CHAl RVAN REYNOLDS:  No, | --

COW SSI ONER  YAKI : -- that | be allowed
to review the nanmes of the individuals to whom buyout
appr oaches were nade.

CHAl RVAN REYNOLDS: | understand that, and
whet her the request will be granted depends in part on
where this is doing.

COMM SSI ONER  YAKI : Vell, | didn't know
that you had total control over whether or not | could
ask the Staff Director about actions that were done in
t he nane of the agency.

CHAl RVAN REYNOLDS:  You can ask the Staff
Director --
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COW SSI ONER  YAKI If you're telling ne

that, indeed, you have the ability --

CHAI RVAN REYNCLDS: You can ask the Staff
Director--

COW SSI ONER  YAKI : -- to shut down a
singl e Conm ssioner from asking for information that
is within the domain --

CHAI RVAN REYNCLDS: You can ask the Staff
Director anything --

COW SSI ONER YAKI : -- of each
Commi ssi oners.

CHAI RVAN REYNOLDS: -- you would like. Is
there anything el se you would |ike to ask?

STAFF DI RECTOR DANNENFELSER  Let ne nake

a clarification just on this point. There were no
formal offers nmade to anybody. They were just --
there was a survey, if you will, of several people in

the agency as they were --
COW SSIONER YAKI:  1'd like to know --
STAFF DI RECTOR DANNENFEL SER: - -
prelimnary discussions.
COW SSI ONER YAKI:  -- at whom the survey
was ai ned.
CHAI RVAN REYNOLDS: Well, ny concern --
COMM SSI ONER GAZI ANO, This is pure
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specul ation, but I would speculate it's people who are
close to retirenment, and beyond that | don't know that
we need to know.

CHAl RVAN REYNOLDS:  Well, ny --

COW SSI ONER YAKI:  You may choose not to
know, but | would |like to know.

COW SSI ONER GAZI ANO | want to know, but
| say just don't understand why we need to know.

CHAI RVAN REYNOLDS: M concern is that --

COW SSI ONER YAKI:  Well, you may not need
to know, but | do.

CHAI RVAN REYNCLDS: Comm ssi oner  Yaki ,
your request is unusual. It's getting into a |evel of
detail that we don't ordinarily do, and we do it in
part to ensure that the functioning of the agency is
not di srupt ed.

Now, if you think that there was sonething
-- if you believe that the Staff Director has engaged
in activities that are inappropriate, that resonates
with nme, but if it's for some other reason, | would
i ke to know what those reasons are.

So we can do it in a closed session, do it
off line. The choice is yours.

COW SSI ONER YAKI: "' m maki ng ny request.
"Il stand by it. If you wsh to discuss it with ne
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off line, that's fine.

CHAI RVAN REYNOLDS: Ckay. All right.

COMM SSI ONER MELENDEZ: Questi on.
Conmmi ssi oner Mel endez here.

At the April meeting the Staff Director
said that the staff was wupdating the Comm ssion's
budget to include the three special assistants and
upgrade to the conference room and other matters.
Have we received a revised budget which incorporates
t hose changes so we can see practically where we are
with sone of the nodifications to the budget at this
tinme?

| believe | asked that at the April
nmeet i ng.

CHAI RVAN  REYNCLDS: Bear W th us,
Conmm ssi oner Mel endez.

STAFF DI RECTOR DANNENFELSER ['"m sorry.
I would |ike to have the question repeated.

CHAI RVAN REYNOLDS: Ckay.

COMM SSI ONER  MELENDEZ: | was asking at
the April neeting | believe you said or the Staff
Director said that he was updating the Comm ssion's
budget to include to hire the three special assistants
and upgrade the conference roons and sone other
matters, and you're going to get us a revised budget
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as to what those costs were, and we haven't received
t hat yet.

STAFF DI RECTOR DANNENFELSER Ckay. I
will get that put together and send that out to
Commi ssi oners.

COW SSI ONER MELENDEZ: Ckay. Thank you.

CHAI RVAN REYNOLDS:  Additional questions,

comment s?

(No response.)

CHAI RVAN REYNOLDS: Next step, M. Staff
Director. Could you walk wus through the status?

Where are we with the 2009 statutory report?
V. PROGRAM PLANNI NG
UPDATE ON STATUS OF 2009 STATUTORY REPORT

STAFF DI RECTOR DANNENFELSER: Vell, at
this point 1'd like to turn to the General Counsel and
ask himto provide an update on that score.

MR, BLACKWOCD: Vell, first 1'd like to
apol ogi ze since virtually every estimate |'ve given
has been inaccurate. Just yesterday or actually as of
today we have received all of the editorial feedback
fromthe Editorial Review Board in |eader sufficiency.
There have been some very hel pful comments.

Sone of them have suggested that a
restructuring of the report, not that the substance of
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it is, for exanple, wong or whatever, but that
different parts of the report appear in different
sequences. That was sonething initially I was hopeful
that | would address editorial review very quickly and
turn it around over the weekend.

I["m not going to be able to do that. I
talked with the Staff Director and others in our staff
about perhaps rearranging the report along the I|ines
that 1 just nentioned, changing the sequence of
certain things, noving certain parts of the text to
t he appendi x and maybe certain parts of the existing
appendi x into the text, enphasizing different issues,
and it was very useful in hearing this froma variety
of different individuals pointing out in sonme regards
a simlar issue. You know, why didn't we address this
issue in the body of the text, for exanple.

So the good new is | think 99 percent of
the report exists. It's actually in witing. | do
think it's going to take nore than just the weekend
though to change the report in a way that the
editorial review witers have indicated to ne that
they thought would add to the clarity and context of
the issues that we have addressed.

As | said before, | have a horrible track
record. | recognize that. | would say approximately
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one week. | wll hopefully get it done faster, but I
woul d suggest it's not going to be able to turn around
by Monday.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano.

COMM SSI ONER  GAZI ANC: Yeah, 1'd like to
just ask a little bit nore about that process and then
perhaps a little bit nore on the substance of what we
should expect. | appreciate all of the hard work |I'm
sure you and the other staff are putting in, but sine
we have the deadlines to neet, | would have |iked --
we all, 1'm sure, would have liked -- to have been
able to review it so that we could then follow up at
this neeting on sonme of the substantive questions.

Just partly because |'m curious, who was
on the Editorial Review Board or what type of people
were on it?

MR, BLACKWOOD: Vell, there were three
individuals on the Editorial Review Board as well as
the Staff Director made his own substantial conmments.

Lenore Ostrowsky, Chris Burns, and Peter
Mnarik --

COM SSI ONER - GAZI ANO Yeah, partly
whether it's external, how nmany does --

MR, BLACKWOOD: No, the external review
does not happen until --
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COW SSI ONER  GAZI ANO, Ckay, and that's

not substantive?

MR BLACKWOOD: No. The external review
doesn't do substantive review. It's to nake sure that
t he ot her checks have occurred.

COW SSI ONER  GAZI ANO. | understood that
was normally the case. | just thought maybe for this
report there was sone external review

MR, BLACKWOOD: No. I will say that we
are also well aware that other deadlines will have to
be affected by this, and in reporting to you when we
send out the report, indicate suggested changes of the
deadl ine as far as making sure that the Conm ssioners
have substantially the sane anmount of tinme to make
their coments.

COW SSI ONER  GAZI ANO Ckay. Vell, |
don't think this is particularly sensitive, | should
say. | mean, there are sone tinmes we don't share
actual drafts with the public until we've already
approved them and | know this is a public neeting,
but 1'd like to have a little bit of a substantive
di scussion because at some of the prior nonthly
updates we heard, well, we mght be able to do this,
which sone of us were very interested in. W don't
know.
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So | don't know whether it's appropriate.

If you're able to answer this question or Dr. Lerner
is able as well, can you tell us what the najor
substantive findings are in the draft report?

MR, BLACKWOOD: Fi ndi ngs, no, but | can
tell you about what the topics --

COMM SSI ONER  GAZI ANO ["m sorry. Your
maj or concl usi ons, whatever, however you want to put
it because there were sone things that we said we were
going to get updates on, and then we were told, well,
let'"s just wait until we get the draft.

MR, BLACKWOOD: Ckay. Vell, let me walk
you through the report itself.

COW SSI ONER GAZI ANO:  Sure.

MR BLACKWOOD: And it follows in general
terms  the outline that was approved by the
Comm ssioners. There's a discussion of the statutes.
There's a discussion of the major policies that were
i nvol ved. There is then a discussion of enforcenent
efforts.

Now, keep in mnd part of the issue that
I've heard feedback from is maybe the sequence of
t hi ngs change. Then there is a discussion of the
devel opnent of these, backgrounds as far as what was
the notive of sone, what was the idea behind sone of
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these statutes and how they evolved because they are
not static.

Next would be a review of views of
i ndi viduals about what led up to the nortgage crisis
and what roles these policies played, and that is a
survey t hat covers a vari ety of di fferent
per specti ves.

Next is a very l|large chapter, going over
data that has been prepared by menbers of OCRE, going
into sone depth to, as | say, we're not draw ng
concl usi ons, but it looks at the variety of
informati on regarding types of |oans, subprine |oans,
Al't Aloans, rates of foreclosure, very extensive. In
fact, one of the issues is is it too extensive. |
so, how should we narrow it? And nmaybe sone of that
bel ongs in an appendi x. Sonme of it is very slicing
the bologna, if you wll, very thin. So maybe we
focus nore on the bigger issues, but all of them
i nvol vi ng i ssues about honme ownership, types of |oans,
what happens to those types of |oans, things that
i nfluence those types of |oans, for exanple, the HUD
| endi ng goal s, the CRA

There are two large appendices at this
time. One is the credit scoring issue, which is very
wel |l addressed in ny mnd. There have been a |ot of
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studies that have cone out recently, and those have
been incorporated, although we still have nore work,
for exanple, a recent study that just cane out a nonth
or so ago that we're trying to incorporate. It's a
bit of a noving target.

That, for exanple, is an appendi x because
ny belief is that it was better addressed as an
appendi x as opposed to in the text.

And finally, there's an appendi x
addressing sone  of the issues addressing the
intell ectual background of these. It's nore of a
survey of sonme of the background of what led to these
particul ar policies.

COW SSI ONER GAZI ANO: W were di scussing
just drilling down on the hypotheses that the report
attenpts to try to shed light on, and one was that

predatory |ending based on race, that there would be

some sort of test of that. |Is that one of the things
that the report is -- or does the report -- |
remenber . There was sonme discussion that is a

pejorative termand, you know, possible to test.

MR BLACKWOOD: Well, | think it's fair to
say that the issue of predatory lending is addressed,
but by itself, as soneone well involved in fair
housing issues, predatory lending is a msnoner.
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There's no agreenent on what constitutes predatory
| endi ng.

COW SSI ONER  GAZI ANO. Wre you able to
define it in some way, is what I"'mtrying to say, and
then try to test to see.

MR BLACKWOOD: Vell, 1'Il put it this
way. It's addressed in a variety of ways. One, we
poi nt out that the variety of different opinions about
what constitutes predatory lending. Then we break it
down as far as at least core issues: nor t gage
di scrimnation, about fraud, and |ook at t he
enforcenent efforts and whet her they have grown or not
grown or how they have done.

This ties in also with the credit scoring
topic about how -- because wth sonme of the
al l egations of predatory lending by certain groups is
based on, in essence, <credit scoring itself is
di scri mnatory. And we reviewed those issues and
that's di scussed at |ength.

COM SSI ONER GAZI ANO Ckay. Well, maybe
nmy final question is if we were witing a pre-press
rel ease on what new the Conmmission's report was going
to address, what hypothesis or issue is this report
going to cover that will be worthy?

MR, BLACKWOCD: Wor t hy. Vell, ['Il let
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you decide what is worthy, but let's put it this way.

The core is what was approved on as far as the
outline, approved by the Comm ssion, which boiled down
toits main theme. D d the federal policies relating
to try to increase hone ownership, i ncl udi ng
specifically the Community Reinvestnent Act, as well
as the HUD | ending goal, did they have the effect that
was desired and in what way?

And it is possible through a lot of this
data that we are l|looking at, what specific role did
they play to the extent we can determne in the hone
ownership increase and then its subsequent bursting of
t he bubbl e.

COMM SSI ONER  GAZI ANC, I had personally
expressed less interest in the CRA than the credit
scoring aspect of that, but | suppose I'll wait for
the draft, which I'"'m sure with the extra work that's
been put in is going to be in very fine shape. There
are other -- I'll yield to other Comm ssioners if they
have questi ons.

CHAI RVAN REYNOLDS: Vice Chair Thernstronf®

VI CE CHAI R THERNSTROM  No.

CHAI RVAN REYNOLDS:  Comm ssi oner Heri ot ?

COW SSI ONER HERI OT:  Have to wait for the
draft.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43
CHAI RVAN REYNOLDS:  Ckay.

VI CE CHAI R THERNSTROM W' || have plenty
of questions when the draft cones in, |I'msure.

CHAI RVAN REYNOLDS: Ckay. Next up.

COW SSI ONER  MVELENDEZ: Comm ssi oner
Mel endez.

Wien will the draft come in?

MR, BLACKWOOD: Well, as | say, with all
of ny disclainers, ny view is that we should have it
out by next week, by next Friday.

COW SSI ONER MELENDEZ:  Thank you.

CHAI RVAN REYNOLDS: Ckay. Next up, a
report on status of the briefing report backl og.

V. PROGRAM PLANNI NG
UPDATE ON BRI EFI NG REPORT BACKLOG

CHAI RVAN REYNOLDS: The report on status
of the Dbriefing report backlog was sent to
Comm ssioners on April 9th. An updated report was
i ncl uded in the binders that were  sent to
Comm ssi oners on May 7th.

At the April 17th Conmm ssion neeting,
Comm ssioners decided to postpone discussion of the
pendi ng briefing reports until today's neeting so that
Vice Chair Thernstrom could be present and so that
there could be discussion by Conm ssioners regarding
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how staff should prioritize the backlog reports going
f orward.

M. Staff Director, please provide us with
an update on the status of the pending briefing
reports.

STAFF DI RECTOR DANNENFELSER: Thank you,
M. Chairman.

At the nmeeting in April, the No Child Left
Behi nd  Act and suppl enent al education services
briefing report was approved, and Comm ssioners agreed
that comments would be due on June 1st for that
report, and that the Staff Director would then
pronptly distribute the Comm ssioners' coments upon
whi ch there would then becone another 30-day response
period from the point of the Staff Di rector
di stributing the Conm ssioners' initial coments.

The Departnent of Justice voting rights
enforcenent for the 2008 U. S. presidential election
briefing report. The findings and reconmendati ons for
that report were adopted at the April 17th neeting.
Part A had previously been adopted, and Conm ssioner
coments were also determned to be due on June 1st,
2009 for that report with the sanme process of the
Staff Director distributing the coments to all the
Comm ssioners for a 30-day response peri od.
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The covert Wi r et appi ng report was
distributed to Conmissioners, and that is listed on
t he agenda for today.

The Title I X athletics report was sent to

Conmi ssioners April 9th, with a request for coments

by May 19t h.

The Milti-ethnic Placenent Act briefing
report, staff has finalized findings and
recomendat i ons, and those are goi ng to be

incorporated into the briefing report, and that would
be one that would be available for Comm ssioners. I
know there are several reports out there right now
So that, | guess, should be part of the discussion in
ternms of prioritizing, but that report is one that is
available for Commssion review if there 1is a
determ nation that we will want to put that one in the
pi peline right now.

The illegal immgration report had the
editorial and legal sufficiency reviews conducted.
The outreach was done to the panelists to nake sure
that we had incorporated their testinony properly.
The findings and recomendati ons have been prepared
for that report, and | am currently going to a final
review of that report before naking that available to
submt to Conmi ssioners.
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The encouraging mnority students to
pursue careers in science, engineering, technology and
mat hematics, we have received final clarifications
from the panelists. The office of Staff Director
attorney advi sor has subnmitted the draft report to the
Staff Director, and she and the Director of OCRE are
devel oping draft findings and reconmendations to be
submtted, and that report will then be avail able very
soon for submission for the weditorial and |ega
sufficiency revi ews.

The educat i onal effectiveness of
historically black colleges and universities report
has been conpleted with findings and recomendati ons,
and there has been sone discussion as to whether that
report should be considered and released jointly with
the STEM briefing report.

The di scrimnation agai nst Nati ve
Americans in border towns, OCRE is making sone fina
changes to that report. It was submtted previously
to the Ofice of the Staff Director, and OCRE has been
asked to make sone revisions and resubmt it, and they
are in the process of conpleting that resubm ssion

The Bl aine anendnents briefing report is
with the General Counsel. It has been involved wth
some other matters recently, but will be turning back
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to conpletion of that report in the near future.

The English in the workplace briefing
conmment period was extended to April 20th. So that
period is now closed. There were approximately 250
comments received from the public generally arguing
that the EEOCC should not be suing businesses and
nonprofits like the Salvation Arny for having English
in the workpl ace policies.

The Di rector of Feder al Gover nnent
Rel ations for English First submtted a letter that
was critical of the EECC s policies. Senators Tom
Coburn and Lamar Al exander, along with 20 nenbers of
t he House of Representatives, also submtted comments.

And that's the wupdate on the briefing
reports at this time, M. Chairman

CHAI RVAN REYNOLDS: Questions?

COW SSI ONER MELENDEZ:  Yes, M. Chairman.
Conm ssi oner Mel endez.

Is it possible that we could get either a
checklist or tine line or a witten report on all he
said? | tried to wite down all the stuff as he went
along, but it would be helpful if every business
neeting we had just a report in witing that kind of
has different categories of when the report first cane
into existence and how it's progressing and what's the
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pendi ng status in different colums, and then we could
have it on one sheet or sonething |ike that.

CHAI RVAN REYNCLDS: You raise another
poi nt that needs to be discussed. W have a lot of
briefing reports in the queue, and in terns of
priorities, | think that we also, in addition to your
suggestion, | would suggest that we discuss how we

want to prioritize these briefing reports that are in

t he queue.

Comm ssi oner (Gazi ano.

COW SSI ONER  GAZI ANO Yeah, | was going
to address that. | think I sort of tried to nake
clear at the last neeting. | certainly don't think

that all briefing reports in backlog are equal, and
that the passage of tine has made sone noot. Sone
have nore currency because of current events.

It made sense that we put the Departnent
of Justice voting rights enforcenent, you know,
somewhat ahead of sonme of the ol der ones. And what |
woul d suggest is that we obtain -- and |I'm not sure
how -- this probably isn't very difficult, but a
little bit nore of a description of what is contained
inthem and I'll tell you why.

Oh the next item in the agenda is
consideration of the briefing report on covert
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Wi r et appi ng. Wen | saw that title, | didn't know
what that was, and when | actually read the report, it
rai sed, you know, new issues for ne, which I'll bring
up at the next agenda item and | think if we had a
l[ittle bit nore information on each of these, then
maybe at our next business neeting we may put one on
the queue as it is, but on our next agenda or maybe in
between there could be some solicitation from the
Staff Director on what our prioritization is, and then
we could take a vote at the next neeting.

But I'd like a little bi t nor e
information, particularly on those that | was not on
the Comm ssion for, and there are other Conm ssioners
who weren't present for sone of these.

CHAI RVAN REYNCLDS: Ckay. Vice Chair
Ther nstrom

VI CE CHAI R THERNSTROM  No, go ahead.

CHAI RVAN REYNCLDS:  No.

VI CE CHAI R THERNSTROM | was just going
to ask Comm ssioner Gaziano. As | look at the list as
| wote it down, it doesn't look to ne as if nootness
is a problem with Title IX, multi-ethnic placenent,
legal immgration, STEM HBCUs, Native Anericans,
Bl ai ne anendnents, English in the workpl ace. Do you
t hi nk sonme of those topics are noot?
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COW SSI ONER GAZI ANO: Mobst  of those, but

you skipped over legal inmmgration, and | just don't
know what it covered.

VICE CHAIR THERNSTROM No, | actually
i ncl uded that.

COMM SSI ONER  GAZI ANC: Ch, | didn't hear
it. | mean, that may be the nobst inportant, depending
on what we cover. So we may want to put that at the
front of the line. If | knew a little bit nore about
it, I don't know what the specific focus of the Title
I X briefing was, and so maybe the specific focus of
the Title I X briefing was on sonething that Congress
has anended or guidelines that have been issued. So
perhaps that is nore or less noot. | just don't know
wi thout knowng a little bit nore about -- those two
are just exanpl es.

| think the illegal immgration was one
that | was on the Comm ssion, but had to mss that
briefing. 1Is that the one that was March of 20087

STAFF DI RECTOR DANNENFELSER:  April .

COMM SSI ONER  GAZI ANO, ["m sorry, yeah,
April. That's one that | -- so, you know, | think I
know a little bit nore about what that one was about,
but the Blaine anendnent one, | don't know if there
has been sonme action, but if it's not too nmuch of a
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problem to get a little bit nore of a description,
that mght be hel pful in just deciding whether we want
to get the inmmgration one out before the Title IX
athletics one, for exanple.

STAFF DI RECTOR DANNENFELSER: Vell, the
one at Title 11X has actually been sent to
Commi ssi oners.

COW SSI ONER  GAZI ANO. Ch, 1I'm sorry.
You' re right.

STAFF DI RECTOR DANNENFELSER: But there
are a nunber of others. I guess once you begin with
the Miulti-ethnic Placement Act on the list that was
with the binders this nonth, | guess those are the
ones that have not yet been sent to the Comm ssioners.

COW SSI ONER  GAZI ANC There 1is sone
l[itigation in Blaine anendnents right now That m ght
be nore topical or relevant for us to get out, and |
don't know if anyone else has a better idea as to how
we should be -- do other Comm ssioners like the idea
of being told and then discussing it at tour next
busi ness neeting?

I s that unnecessary?

CHAl RVAN REYNCLDS: Vell, | think it's a
good idea that we get a description of each briefing
report and suggest a prioritization of the briefing
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reports, and then at our next business neeting, we
coul d, you know, deci de what has hi gher val ue.

VICE CHAIR THERNSTROM The Bl ai ne
amendnent, one, as | understood it, will be conpleted
very soon; is that correct, M. Staff Director?

STAFF DI RECTOR DANNENFELSER It shoul d be
relatively soon. The General Counsel is very involved
right now with the statutory report. So he has not
been able to devote as nuch attention to that report
as he mght otherwise, but it 1is substantially
conpleted. It does need sonme nore work to get it into
final formthough. But then it would have to undergo
sone internal reviews once it goes to that point.

VI CE CHAI R THERNSTROM As | understand
it, in each case they are substantially down the road
of being in shape --

STAFF DI RECTOR DANNENFELSER: Yes, they
are.

VICE CHAIR THERNSTROM -- for wus to
consi der.

STAFF DI RECTOR DANNENFELSER:  The Engli sh
yeah, wth the exception of the English in the
wor kpl ace report, | think that's accurate to say.

VI CE CHAI R THERNSTROM  Ckay.

COMM SSI ONER GAZI ANO But given our tine
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and attention, you know, we should focus on those that
it's nore inmportant to focus on first.

CHAI RVAN REYNOLDS: Yeah, and just the
tinme constraints. W have a fair nunber that are
ready, and it is possible that -- | nean one approach
woul d be to just release themas they' re conpleted. |
think that we woul d be overwhel ned.

So I think that we need to establish sone

type of priority and nove forward in a nmethodical

fashi on.

Conmmi ssi oner Heriot.

COW SSIONER HERIOT: This is kind of off
topic, but | need to bring it up. It's the second

time 1've brought it up, but it's just sonething that
occurred to me at this nonent and you can tell nme when
| should bring it up.

W' ve seen the release reports, such as
the proposed report that we have in our book here,
where we in very large nunerals put the date of the
actual briefing, in this case March 9th, 2007. You
mght as well put a big red flag for newspapers to say
this report is old and washed up and you shoul dn't
bother to read it. W should not be dating our
reports the date of the actual briefing. 1t should be
the date that the report is released, and that wl]l
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always be a future date as far as the neeting is
concer ned.

CHAI RVAN REYNOLDS:  Agr eed.

COW SSI ONER HERI OT:  Really, if you took
this and put it in front of a newspaper reporter,
you' d have to pay them thousands of dollars to even
| ook on page 2 if it's got a date like that on it, and
it says we can't do that. Let's put the date the
report is really released. This is a report on covert
wiretapping in a War on Terror, and it's the date
that --

CHAI RVAN REYNOLDS: And it's clear within
t he body of the docunent.

COW SSI ONER GAZI ANO O cour se.

COMM SSI ONER HERI OT: The briefing
occurred on March 9th, 2007, but the report --

CHAI RVAN REYNOLDS: Ri ght.

COMM SSI ONER  HERI OT: -- 1s, you know,
June 30t h, 2009.

COW SSI ONER GAZI ANO  Yeah, and obvi ously
our findings and recomendations and Conm ssioner
statenments are an inportant part of the report.

COW SSIONER HERIOT:  This is actually an
issue that we've brought up before. It's just we
didn't --
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STAFF DI RECTOR DANNENFELSER: The actual

out side covers of the report do have the date when the
report is published, but we can adjust the inside
papers as wel | .

COW SSI ONER  GAZI ANO Wiy? Have we got
to make it --

COW SSI ONER  HERI OT: This is the part
that has --

STAFF DI RECTOR DANNENFELSER: Vel |, that
woul d not be the cover of a printed report, but that
is, say, the inside cover, if you will.

COW SSIONER HERIOT: Wl l, | want to see
t hat date prom nent.

COMM SSI ONER  GAZI ANO. Yeah, prom nently,
yeah. | think on our Wbsite they appear that way,
t 0o. So it looks like we haven't issued any reports
in the last year.

COW SSIONER HERI OT: | tal ked to someone
yesterday who asked nme why the Comm ssion had not
issued any reports in years, and they were going on
the basis of the date they were seeing on the Wbsite.

CHAl RVAN REYNOLDS:  Sure.

COM SSI ONER HERI OT: And it was very
enbar r assi ng.

STAFF DI RECTOR  DANNENFELSER: Vel |,
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obvi ously when the Conm ssion takes up the findings
and recommendati ons, those are nmuch nore current, and
they're a significant part of the report.

CHAl RVAN REYNOLDS: Well, this is an easy
fix. | think that Comm ssioner Heriot is right. Wen
we publish a docunent that should be the date that's
front and center.

Addi tional comments, questions?

COW SSIONER YAKI:  So we're not going to
be relegating the data of the brief into a footnote,
are we?

COW SSI ONER HERIOT: It goes in the text.
Yeah, it goes in the text, "on Mirch 9th, 2007, a
panel of three experts.”

CHAl RVAN REYNOLDS: I[t's in the docunent.
It's in the text of the docunent.

COW SSI ONER GAZIANO It could even be in
the tabl e of contents.

CHAl RVAN REYNOLDS: -- of who, what, when,
wher e.

COMM SSI ONER  YAKI : | very unconfortable
with the fact that the only reference to the date of
the briefing would be within the text itself.

COMM SSI ONER  GAZI ANO. It can be in the
table of contents.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57
CHAI RVAN  REYNCLDS: Ckay. Addi ti onal

guestions?

COW SSI ONER  YAKI : Is this a fornal
policy that's being adopted? Should we vote on it?
Is there a notion on the floor?

CHAI RVAN REYNCOLDS: No, this doesn't rise
to the level of policy. These are editorial -- it's
an editorial adjustnent.

COW SSI ONER  YAKI : I just want to
state --

COW SSI ONER HERI OT:  On the ot her hand, |
don't want to see the m stake nmade --

COM SSI ONER  YAKI : -- | just want to
state ny objection --

COW SSI ONER HERI OT: -- agai n.

COW SSI ONER HERI OT:  -- on the record.

CHAI RVAN REYNOLDS: Okay. You've done so.

COMM SSI ONER HERI OT: Can we vote on it?
| don't want --

VI CE CHAI R THERNSTROM Let's not have a
vote on it.

COW SSI ONER HERI OT: Wave your arns and
say, "Don't forget this." It's something that we'll
make sure that nobody forgets this.

VICE CHAIR THERNSTROM Yeah, we've
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already agreed to it.

CHAI RVAN REYNOLDS: Remind ne during a
break or after we're done here. I just want to
respond to that off the record.

In any event, noving on, next up approval
of the briefing report on covert wiretapping in the
War on Terror.

V. PROGRAM PLANNI NG
APPROVAL COF BRI EFI NG REPORT ON COVERT
W RETAPPI NG | N THE WAR ON TERROR

CHAI RVAN REYNOLDS: Based on infornation
offered during the Conmssion's Mrch 9th, 2007,
briefing, staff offers for approval a draft report on
covert wiretapping and the War on Terror. Part A of
the report is up for consideration at this neeting.

Because the issues dealt with during the
briefing have largely been rendered noot by policy
changes made during the Bush admnistration and by
subsequent |egislation passed by Congress, staff did
not recomrend findings and reconmendations. After
Part A was distributed to the Comm ssion along wth
staff reconmendat i ons agai nst findi ngs and
recommendat i ons, Conm ssi oners  Yaki and Mel endez
requested an opportunity to draft findings and
reconmendations that could be considered at a
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subsequent neeti ng.

That request was approved. Assum ng that
Part A is approved today, our findings and
recormendations will be considered at a subsequent
busi ness neeting, and the period for Conm ssioner
comments wll not begin until such consideration,
according to our standard practice.

I nove that the Comm ssion approve for
publication Part A of the report produced by staff and
reflecting Conm ssioner and paneli st I nput on
Conmi ssioners' March 9th, 2007 briefing on covert
wiretapping in the War on Terror, as distributed in
draft formto Comm ssioners on May 7th.

Is there a second? Pretty please.

COMM SSI ONER HERI OT: Do you really
want --

COW SSI ONER GAZIANO I f we do not have a
second we won't go.

COW SSI ONER YAKI:  I'Il second it.

CHAI RVAN REYNOLDS: Ckay. Discussion?

COW SSI ONER GAZI ANO  Ckay. 1'd like to,
M. Chai r man, a substitute noti on t hat t he
Comm ssion --

COW SSI ONER  HERI OT: Wll, wait, wait,
wait. |If Yaki is seconding this, we can just vote. |
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t hought you had a procedural objection.

COW SSI ONER GAZI ANO: Oh, no.

CHAI RVAN  REYNOLDS: Yes, thanks for
rem ndi ng ne.

COW SSI ONER  HERI OT: Do you want to
wi t hdraw t hat second or do you want to --

CHAI RVAN REYNCLDS: Comm ssi oner  Yaki ,
there is a technical problem W have sone steps that
should be taken prior to a briefing report being
brought here for a vote.

M. Staff Director, could you describe
what happened or at |east what the deficiency is?

STAFF DI RECTOR DANNENFELSER:  The reports
that go through the various review, the editorial
review and the legal sufficiency reviews, and those
have been done, and then a checklist is sent along
with the report to an external reviewer. W did not
conplete the external review process for this report.
So that part of it is not conplete at this point.

COM SSI ONER  YAKI : Then why are we
bringing it up now?

CHAl RVAN REYNOLDS: This was brought to ny
attention yesterday.

COW SSI ONER YAKI:  Just nove to table it
for the next neeting.
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CHAl RVAN REYNOLDS:  Ckay.

COW SSI ONER GAZI ANO | have a substitute
notion then wunless vyou've formally -- you were
suggesting that. Let nme offer ny substitute anmendnent
first.

| nove that the Comm ssion cease work on
this report and not conplete the external review on
two grounds. The first is that the majority of the
legal discussion is now mot and not wthin our
jurisdiction, as the wtnesses and sone of the
Conmi ssioners pointed out at the tinme of the hearing,
and that the issue that was potentially wthin our
jurisdiction, whether there was any racial profiling
going on, the Conmm ssion did not obtain any evidence
sufficient one way or the other on that question, and
it would be a waste of Comm ssion resources for us to
expend further tinme on a report that did not produce
sufficient evidence one way or the other of the matter

in our jurisdiction.

COMM SSI ONER HERI OT: "Il second that
not i on.

CHAl RVAN REYNOLDS: Di scussi on.

COMM SSI ONER YAKI Yeah. I mean, well,
this is interesting. |'ve never seen a position where
we've decided to basically kill a report because a
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coupl e of Comm ssioners decided that they just didn't
agree with the evidence provided, given the fact that
they're nore than happy to do findings and
recommendations on hearings with rmuch |ess factual
background or factual predicate.

I think that even in the case of the QOraha
briefing, which was extrenely late, that involved a
statutory deadline that passed, we did not say it's
irrelevant; it's not worth the use of staff tineg;
we're not going to release it. W did, indeed,
approve the Oraha report.

COW SSI ONER HERI OT: No, we did not

COW SSI ONER YAKI:  It's on the Wbsite.

COW SSI ONER HERI OT: Well, it shouldn't
be because we did just the opposite. W did exactly
that to what we're doing to this one.

STAFF DI RECTOR DANNENFELSER: There was a
nmotion to just put the transcripts and the testinony
on the Wbsite, but not to issue it as a fornal

report, Qmaha.

COMM SSI ONER  YAKI : Vell, actually |
remenber .

COMM SSI ONER  GAZI ANG, Let me clarify ny
notion. | don't mnd the transcript remaining on the

Website. Let readers see what |'m saying today, that
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nost of it covered matters not in our jurisdiction.

CHAI RVAN REYNOLDS: well --

COW SSI ONER GAZI ANO And that which was
di scussed - -

COW SSI ONER YAKI: 1 woul d strong object
that it did not -- it did cover matters within our
jurisdiction, that when you look at the racial and
religious profiling that went on during that tine
period fromthe testinony that was produced by nenbers
of the Islamc comunity, that it is inportant that we
continue to put this information out there because
certainly to forget it is, | think, a very dangerous
pr ecedent .

It deals with a very uncertain tinme in our
country. It dealt with direct actions by our federal
governnment against a discrete and identifiable group
of peopl e based upon issues of race and religion.

COW SSI ONER  GAZI ANO There was no
evi dence of that.

COMM SSI ONER YAKI:  And the --

COW SSI ONER GAZI ANO There was
assertions to --

COW SSI ONER  YAKI : Vell, | would assune
that in half the stuff that you put out, M. Gaziano.
There's no evidence backing anything that you put
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out, but I amnot going to go over that.

COM SSI ONER  GAZI ANO Il didn"t -- |
didn't direct it to you personally, Conm ssioner.
Conmi ssioner Yaki, | did not -- point of personal
privilege, M. Chairman.

CHAI RVAN REYNOLDS: Comm ssi oner Gazi ano,
et himfinish.

COMM SSI ONER  GAZI ANO No. Point of
personal privil ege.

CHAI RVAN REYNOLDS: He has --

COW SSI ONER  GAZI ANO Wien soneone is
attacked personally, they have a right to be --

CHAI RVAN REYNOLDS: -- you should not cut
each other off, and at the time that you nade your
comrent, he did not bring you up.

COW SSI ONER GAZI ANO  Ckay. Then give ne
t he point of personal privilege as soon as --

CHAl RVAN REYNOLDS: No, defend your honor.

COW SSI ONER GAZI ANO  -- as soon as he is
done.

CHAI RVAN REYNCLDS: Done?

COW SSI ONER YAKI:  Hel | no.

CHAI RVAN REYNOLDS: Roll on, roll on.

COMM SSI ONER  YAKI : | think I have worked
with the Islamc comunity on issues from Persian GQulf
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Var, from the first Persian @Qulf War, Desert Storm

and in the aftermath of 9/11, and as we went forward
in the second Gulf War, and | can tell you that | even
went to a workshop attended by the FBI, hosted by the
Islam c comunity probably only a year ago where the
issues are still pertinent, where there is stil
ongoi ng reconciliation, where the sensitivity |evels
have been raised, but they' ve only been raised because
a spotlight has been shown on them

| think that the idea that there were no
evidence or facts produced is silly. I think it's
silly in the fact that we had, | think, very
conpelling testinony from people involved about how
actions were being taken. | think there were
materials introduced into the record afterwards that
tal ked about it at even greater length, and | am just
offended that for an issue that continues to have
rel evance today why we would sinply pretend that it is
of little inportance to the Conmm ssion, little
priority to the Comm ssion, not worth -- in the words
of a fellow Comm ssioner a waste of any Comm ssion
resources to spend on it, and if this is the position
that the Conm ssion wi shes to take, given that this
was a briefing that | tried to get on for two years
and it has taken three years or so, another two years
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to get this report out; you know, if that's the
Commi ssion's role, fine, but | wll neake sure that
everyone who cane, who | have spoke with, who cane to
this, understands what you did and why you did it
because it is very clear that if you take this
position, you are showing incredible insensitivity to
a segnent of our population, Anericans, who were
targeted, who were harassed, and for whom perhaps the
| aws of governnent nmay have expired now, but there are
continuing issues with it.

Senat or Specter has legislation that tal ks

about this.
CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki .
COMM SSI ONER  YAKI : | just want to put
this out there. It is not an issue that is going away
or has gone away. In fact, it seemto repeat itself

with alarmng regularity at various intervals in our
nation's history.

CHAIl RVAN  REYNCLDS: Conmi ssi oner Yaki ,
we' ve got to give other fol ks an opportunity.

Comm ssi oner Gazi ano.

COW SSI ONER  GAZI ANO Vell, let me be
cl ear. On several of the points | think I was clear
al ready, but given Conm ssioner Yaki's statenents, |
apparently was not.
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Regarding 70 to 80 percent of what the

briefing was about is whether the international call
program that was terror surveillance program that was
|l eaked to the press that intercepted international
calls between suspected terrorists abroad and
suspected allies in the United States, whether that is
constitutional, is wthin the President's inherent
authority is not within our jurisdiction.

CHAI RVAN REYNCOLDS:  Comm ssi oner Yaki, do
you believe that t hat issue is wthin our
jurisdiction?

COW SSI ONER YAKI: | believe that if the
usage of the program was targeted on people's |last --
based on their ethnicity, religion or whether they
categorized their last nanme as belonging to a specific
ethnicity or religion, yes, | do.

COW SSI ONER GAZI ANO  Ckay, and that one
aspect --

CHAIl RVAN  REYNOLDS: Wor ki ng as a
facilitator here.

COMM SSI ONER  GAZI ANC. But let nme try to
finish ny thought. That one aspect, | don't think any
Commi ssi oner thinks wasn't inportant.

CHAI RVAN REYNOLDS: Do you agree with his
statenent that if sonmeone was targeted because of
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their ethnic background that that does inplicate our
-- that it falls within our jurisdiction?

COMM SSI ONER  GAZI ANO. If it was -- to
study, to study and to see if (a), in fact, that was
true and (b), in fact, whether that nmay have in part
been justified.

Yes, let nme get to that. There were
Conmi ssioners and wtnesses who engaged in that,
whet her there was any evidence that Swedi sh Americans
who were calling certain suspected terrorists abroad
were |listened to any nore than Arab Anericans who were
calling suspected terrorists abroad, and there was no
evi dence one way or the other that was obtai ned.

["m not sure that there was a |ikelihood
that given it was a top secret wartine program that
the Comm ssion would have been able to obtain that
evidence, but to the extent that there was a hope that
we could have produced that kind of evidence, nmaybe
that was a reason to go through with the hearing.

But the record produced no evidence of
that one question that is in our jurisdiction one way
or the other. It's an inportant issue that | think we
all agree, and to this day | don't think Congress on
the public record or anyone else has been able, you
know, knows definitively what the result is.
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But our record, this report -- by the way,
I want to commend the staff. | think it's a well done
sunmmary of what the wtnesses who were specul ating
about many of these things on the legal issues not
under jurisdiction. There was a flat disagreenent.
There was a lot of attention paid to whether District
Judge Diggs' opinion was going to be affirmed or
reversed. W now know the footnotes in the report
says it's reversed, but I, again, think it's a waste
of our resources to publish this debate which is now
noot .

On the question before us, however, we
produce no evidence one way or the other to make
findings. W have no evidence in the record on that

guestion, but as to the personal attack, Conmm ssioner

Yaki, | did not say that you did not produce this. |
woul d appreciate an apology from you, and if | don't
receive it, it'Il -- it'"Il -- it'll be in keeping with

prior comrents that you've nade.
CHAl RVAN REYNOLDS: Al right. Al right.
Conmm ssi oner Heriot.
COW SSI ONER HERI OT:  Ckay. | agree with
Comm ssioner Yaki that if we held a briefing on
whet her or not Anericans of Mddle Eastern extraction
have been targeted, that that would be certainly
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within our jurisdiction. The evidence didn't really
go to that. W didn't have sonmeone saying, "Yes, it
is targeted,” and soneone saying, "No, it isnt."
W' re not making a decision on the facts here.

There was very little even passing
di scussion of that.

I also agree wth Conm ssioner Yaki,
al though I'"m not dead certain that you ever said this,
Conmi ssi oner Yaki . | was told that you said that at
the Commi ssion we should subpoena wi tnesses on this
issue. | agree we should subpoena a |lot nore than we
do. That's our conparative advant age.

A lot of people do research on civil
rights issues. W are the one institution that can do
research on civil rights issues and nmake sure people
do, indeed, deliver data to us, and it seens to ne we
shoul d use that a | ot nore.

But we didn't use it in this report. So
what we have are a few wtnesses who really didn't
know that much about the program W didn't learn
that nmuch about the program Unless we can show that
there was discrimnation on the basis of nationa
origin, it's not wthin our jurisdiction. It is
certainly noot.

So | can't imagine a report that we shoul d
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less want to spend tinme on. If we were to issue
findings and recomendations, | can't see how they
would be anything other than we didn't have any
evidence and, therefore, we don't have any opinion.
That's not a good use of our resources.

Had we had a better briefing, perhaps we
coul d have done sonething here. Perhaps we coul d have
issued an opinion that there was no discrimnation on
the basis of national origin or that there was
discrimnation on the basis of national origin, but

fromthis record we don't have a prayer of doing that.

CHAI RVAN REYNCLDS: Comm ssi oner  Yaki
before you start, | just want to nake one brief point.
| was living in Washington, well, on 9/11, and you

could cut the fear with a knife. They had a gentl eman
that sold ties, a Sikh gentleman, not too far away
from the Departnent of Education, and you could snell
the fear on the man

There were a nunber of incidents around
the country. In fact, we did work to insure that a
school in Brooklyn that has a high percentage of
Muslim children were protected. There were definite
problens, still are to a far |l ess degree, but | don't
get the sense fromthe transcripts that that briefing
was focused on those types of issues.
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My assunption and voting to have this
briefing report, ny vote rested on the assunption that
we would have a different focus, you know, people
being targeted because they are from the M ddl e East
or are perceived to be fromthe Mddle East. That was
not the primary thrust of the briefing based on ny
review of the transcripts.

Comm ssi oner Yaki .

COW SSI ONER YAKI:  Yes. | nean, | would
say it would be an understatenent for nme to say that I
was unresolved by how this briefing actually got put
together. | had actually submtted a far greater |ist
of people to talk about the issues that | was
concerned about, Kareem Shora being the only one who
made it on, but there were at l|least two others who |
wanted on the list as well to talk about this fromthe
aspect of the Islamc Anerican comunity.

VI CE CHAI R THERNSTROM Were they asked to
appear? Do you know?

COW SSI ONER YAKI: | don't know. | mean,
it was one of those things where it just kind of went
into a previous factor and it went into sonewhere and
it didn't conme out.

But | will say this, and that is rereading
what M. Shora said and the sunmmaries of the question
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and answer, | think it would be a great disservice to
kill this report, and | think that one of the reasons
why Conm ssioner Melendez and nyself asked for it to
be bifurcated so that we could work on some findings
and recommendations is precisely because we are
unsatisfied with what it did and what it could have
done.

And in fact, what we were tal king about
just the other day was that our findings and
recommendati ons were not going to be the findings and
recommendations that this Conm ssion generally puts
together, which I always think are made out of straw
and paper string and paper mache, but what the
original purpose of a briefing was, which is to raise
guestions, to point to areas of further inquiry and
oversight for policy nakers. That is what our
proposed findings and recomendati ons are going to be
about .

They are not going to be conclusions that
state that it is wthout a doubt that 99 percent of
the Islam c Anerican community was targeted by the FB
and the CIA for covert wretapping. W don't know
that, but what we do know is that representatives of
that community have communicated to ne and have said
in this thing that there were a nunber of different
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prograns, including this, where they received nany,
many anecdotal stories about how they were getting
phone calls at hospitals, overseas, and they were
getting phone calls at their hone, and they were
getting FBI visits up there at their house, what have
you.

It begs the question of, well, what should
we be doing based on just what we have so far. \Wat
should we be | ooking for? Wat are the things that we
as a Gvil R ghts Conmm ssion should be concerned about
i npl enentation of this or any subsequent prograns of
its ilk in the future?

That I s, frankly, what Conmi ssi oner
Mel endez and nyself proposed to do with the proposed
findings and reconmendati ons. By killing this out,
you deny us the ability to, | think, point what we
think are the deficiencies in the report, where we
think further inquiry could be developed, and what
i ssues policy makers should be concerned about in the
future for this and other types of progranms in the
context, in the context of why these things happened
agai n.

| am telling you this. To sinmply bury
this report is to sinply pretend that these events and
t he paranoia or whatever didn't occur, and it's one of
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those instances where if you forget about it, you do
it again, and | don't want to see that happen. It has
happened bef ore.

So if you want to go ahead and do it,
find. But I"'mjust telling you what we were going to
propose to do with our findings, which was not to make
grandi ose concl usions based on spit and bailing wre,
which is what | think, quite frankly, a lot of our
conclusions in our briefing reports are done, based on
scantier evidence than produced here, but to talk
about what needs to be done, what needs to be | ooked
at, what inquiries should be followed, that is a far
different kind of creature.

If you don't want to hear that, that's
fine, but I'mjust going to go back and tell everyone
that when it cones to an issue of this inport to the
civil liberties of Anerican in this country, this
Comm ssion decided it wasn't worth the paper to print.

COM SSI ONER HERI OT: Wiy don't we instead
of doing a report because a report has so much stuff
that is so clearly outside our jurisdiction, and the
factual basis is sonething; why don't you wite your
proposal s and such not as findings and reconmendati ons
for this report, but as a letter to Congress that the
Comm ssion coul d send?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76
VICE CHAIR THERNSTROM  Wel |, and publish

on our Website as well.

COW SSI ONER HERI OT: And publish on our
Website if we adopt it.

VI CE CHAI R THERNSTROM  Yeah. No, | think
that --

COW SSI ONER HERI OT:  Because ot herw se we
have like this long report that really doesn't bear
that much on what your concerns are. Your concerns
are nore narrow than that, and your concerns are nore
what the Commi ssion is supposed to be doing and not
what's in this report. Wite the letter. Bring that
up at the next --

CHAl RVAN REYNOLDS: Pl ease respond.

COMM SSI ONER  YAKI : Vell, |'m sorry. I
think that the context of the report is inportant for
what it is that Conmm ssioner Mlendez and | would
propose to do. The very fact that we were -- please
et me finish.

The very fact that we were denied access
to alot of information, the very fact that there were
I would say a fair anount of stonewalling going on by
those who defended the programis exactly the kind of
cont ext t hat I think is inportant for what
Conmm ssioner Melendez and | choose to do. W t hout
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that context, it sinply appears in thin air.

And you know, to sinmply nake this report
go away to never see the light of day is to ignore
that context and, quite frankly, if you' re so dead set
about doing this, then I'm just going to say this.
The appendix to ny letter is going to be the whole
dammed report. The transcript, everything else is
going to be on the Wbsite, and if it's not on the
Website, then | think that, you know, this is just,
you know, sandbaggi ng of im€mense proportions.

CHAI RVAN REYNCLDS: Vice Chair Thernstrom

VI CE CHAIR  THERNSTROM Vel |, ny
understanding is that there is no dispute that the
transcript needs to be on the Wbsite. Am |
i ncorrect?

COW SSI ONER HERI OT: It's there.

CHAI RMAN REYNOLDS: Wll, | do have a
concern. I nean if there is a consensus that we | ack
jurisdiction, | don't see how anything goes on our

Website that's out of our jurisdiction.

COW SSI ONER  HERI OT: How are we to
determine if it has jurisdiction? W held the
briefing.

VI CE CHAI R THERNSTROM W did hold the
briefing.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78
COW SSI ONER HERI OT: It wasn' t

i nappropriate to hold a briefing that we thought
coul d, you know, be touching on discrimnation on the
basi s of national origin.

VI CE CHAI R THERNSTROM  Yeah, | --

COW SSIONER HERIOT: | think it's okay to
| eave that transcript.

VI CE CHAI R THERNSTROM That transcri pt
has to remain on the Wbsite, the statenents of
witnesses and so forth, and | do |ike Conm ssioner's
Heriot's proposal, and | think that you can nmake sure
and particularly given the fact that the transcript
woul d be on the Wbsite, that whatever you wite makes
t he context clear.

| was going to raise ny hand before
Comm ssioner Heriot spoke to ask whether there was a
way in which we could hear from you and Conmm ssi oner
Mel endez without going forward with this report as a

conpr om se.

Two things. One, | do have to say, and
this is inportant, that | was at neither of the
briefings, nor have | read the material. | just have
not had a chance to. But | do have procedural

problenms with anything that smacks of silencing you
and Comm ssi oner Mel endez.
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And so, therefore, | very much |ike what
Conmi ssi oner Heri ot iS proposing, provided the
transcript and the statements of w tnesses are also on
the Website.

COMM SSI ONER HERI OT: Wi t. If a letter
were to be posted on the Wbsite, it has to be adopted

by a ngjority.

COW SSI ONER  GAZI ANO Correct. I was
just --

VI CE CHAIR THERNSTROM Wl |, it has to be
adopted by a nmjority. As a letter from two

Commi ssi oners.

COW SSI ONER  HERI OT: W don't put
i ndi vi dual correspondence.

COW SSI ONER GAZI ANO M. Chai r man.

COW SSI ONER YAKI:  We have in the past.

COMM SSI ONER  GAZI ANO. | would certainly
encourage Conm ssioners Yaki and Melendez to draft
such a letter as well, and | hope that we could all
join it, and | certainly would be happy for them to
guote from whatever part of the transcript they want,
but --

COW SSI ONER YAKI:  That is such B.S.

COMM SSI ONER  GAZI ANC Wuld you please
not interrupt.
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CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki
COW SSI ONER YAKI:  That's it. That's
This is just ridicul ous.
CHAI RVAN REYNOLDS: Ckay.
COW SSI ONER  YAKI : You guys have |
gone beyond - -
CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki .

(Si mul t aneous conversation.)

COW SSI ONER  YAKI : The idea that
transcript al one --

CHAI RVAN REYNOLDS: Comm ssi oner Yaki ,
have --

COW SSI ONER  YAKI : The idea that
transcript alone will suffice --

CHAI RVAN REYNCLDS: Conmi ssi oner Yaki ,
had this conversation with Comm ssioner Gazi ano.
hi m fini sh.

COM SSI ONER HERI OT: Let the rec

reflect that Comm ssioner Yaki has been scream

yelling, and is how storm ng out of the room

80

it.

ust

t he

t he

Let

ord

ng,

COMM SSI ONER  YAKI : No, no. St or m ng
woul d be inappropriate. Screamng would be
i nappropriate. Raising ny voice in utter disbelief

that this Conm ssion would take this report --
CHAl RVAN REYNOLDS: \Well, we could deb
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COW SSI ONER YAKI:  -- and bury it in the
trash can because they don't agree with it --

CHAI RVAN REYNOLDS: We shoul d be --

(Si mul t aneous conversation.)

CHAI RVAN REYNCLDS: -- on the record.

VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki ,
| have not understood what you said in response to ny
ot her --

COW SSI ONER  GAZI ANO | still have the
floor, | believe.

CHAI RVAN REYNCLDS: Tine out, folKks.

VI CE CHAI R THERNSTROM I would like to
hear from Comm ssi oner Yaki .

CHAI RVAN REYNOLDS: Vice Chair Thernstrom

Conmm ssi oner Gaziano has the floor. Wen he is done -

VI CE CHAI R THERNSTROM Ckay. It's just
that | didn't understand Conm ssi oner Yaki.

CHAI RVAN REYNOLDS: Vice Chair Thernstrom

VI CE CHAI R THERNSTROM  Yes.

CHAIl RVAN  REYNCLDS: -- let's try to
proceed in an orderly fashion.

COW SSI ONER YAKI @ You nean Conmmi ssi oner
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Tattle-tal e?

CHAI RVAN REYNCLDS: What ever that neans.

Comm ssi oner Gazi ano.

COW SSI ONER  GAZI ANO As | was saying
before I was so rudely interrupted, | would be happy
for Conm ssioners Yaki and Mel endez to wite the kind
of letter that Comm ssioner Yaki says he was thinking
of proposing for finding and recomendati ons. It
doesn't sound |ike though it would be appropriate as a
finding and recommendation, and that's why | think
it's much nore suitable as sonething el se.

But | hope for it to garner a majority
vote or | expect for it to garner a majority vote and
be eligible for posting on our Wbsite that he stick
to points that we all would agree with, and | think
the areas of agreenent are the concerns that were
raised by many in the Arab Anmerican Comunity are
suggestions that any one terrorism surveillance needs
to be very careful not to engage in racial profiling
based on assunptions and stereotypes.

If that is the letter that the other
Conmm ssioners are suggesting or the docunment, | think
that it would garner mgjority support. If it is, you
know, based on specul ati on about the prior program and
contains an inherent condemmation, then I'm not sure
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it will garner majority support, but that sounds |ike
sonet hi ng we shoul d be working on.
If we can cone to a consensus on that and

we can send it to Congress and we can send it to the

President, | think that would be val uabl e.
CHAI RVAN  REYNOLDS: Yeah, r eachi ng
consensus. It's possible I could be a point guard for

the New York N cks next year.

(Laughter.)

CHAI RVAN REYNOLDS: Possible. | suggest,
to the extent -- well --

COW SSI ONER GAZIANO Al right. Let ne
-- to the extent that 90 percent of this Part A is not
on any of that which Conm ssioner Ml endez says --
Comm ssioner Yaki says he wants to wite, | don't
think it's appropriate to go forward with publishing
Part A | think that the other Conmm ssioners can
achieve all they intend and nore by a separate
docunent that we can all approve, if indeed it's what
t he Comm ssi on represent ed.

CHAl RVAN REYNOLDS:  Anyone want to rem nd
me where we are procedurally?

COMM SSI ONER HERI OT: W've got a notion
to termnate this project --

CHAI RVAN REYNOLDS: Ckay.
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COW SS| ONER  HERI OT: -- that has been

seconded.

COW SSI ONER MELENDEZ:  Mel endez here.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez.

COMM SSI ONER  MELENDEZ: Yes. You know,
just going back through, you know, briefings in
general, we've invited these people in to cone and
give their positions, pro or con, on issues, and |
think the people who testified, you know, they don't
want to be doing this for nothing. They came here,
and it's a sad fact that we didn't pick the right
people. That's too bad. | nean, we've had situations
where we don't have to issue reconmendations or
anything |like that. W can just basically wite a
briefing as to what these people actually said, you
know.

COW SSI ONER HERI OT:  But, you see, that's
already on the Wbsite. You see, renenber our report
is nothing but a sunmmary of the transcript. el |,
we've already got the transcript on the Wbsite. So
they're actually better served. This way they can't
be m srepresent ed.

COW SSI ONER  VELENDEZ: Vell, [I'm just
saying | think the briefing should be treated |ike we
treat our other briefings and not really waste our
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time of going through all of this, which costs noney
bringing people in and then all of a sudden we say,
well, whatever these people said isn't worth noving
f orwar d.

So I'm just saying that we should just
continue to not have reconmendations, |ike you said,
and put it into a report and send it Congress and the

Presi dent and whoever el se wants to see it and be done

wWithit.

CHAl RVAN REYNOLDS: Any ot her comment s?

COW SSI ONER YAKI: | have a comment.

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki .

COW SSI ONER  YAKI : Thank you very much,
M. Chair.

This is a report of approxi mately 53 pages
in |ength. It is a conpilation of statements, a

summary, biographies of the speaker which is not
available in the transcript. | just want to say that
I find it mnd boggling that the Comm ssion would bury
this report and sinply say, well, the transcript is
good enough, when the whole point of why -- if that
were the case, why do we need sumaries at all of
W tness statenments --

COW SSIONER HERIOT: | don't think we do.

COMM SSI ONER  YAKI : -- in any of our
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briefing reports.

COMM SSI ONER HERI OT: Yeah, I t hi nk
they' re a conpl ete waste.

COW SSI ONER  YAKI Because they just --
you can go, "Well done.”

COW SSI ONER HERI OT:  Yeah.

COW SSI ONER  GAZI ANO Vell, even well
done --

CHAI RVAN REYNCOLDS: Let Conmi ssioner Yaki
get through his statement.

COW SSI ONER  YAKI : On the other hand,
they do serve a good purpose in terns of helping to
sunmari ze, if they're accurate, statenments and
especially that question and answer session that
fol |l owns.

| think that if the Conmm ssion chooses to
do this, they do so at the peril of turning our back,
one, on a community and, two, nore poorly on our
statutory nandate. W my narrowWy define our
statutory nmandate however way we choose to, but |
think that the whole purpose of what the Gvil Rights
Comm ssi on was brought about was to |ook to see where
civil wongs were being perpetrated upon Anericans and
to make that part of our jurisdiction.

W did not use -- we did not used to. W
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have expanded our jurisdiction. It has been actually
part of the Comm ssion's proud history that we took
the mssion of the Comm ssion from beyond that of
sinply race to that of gender. That was part --

CHAI RVAN REYNCLDS: Under stood that.

COW SSI ONER YAKI:  But that was al so part
of our first reports that cane out in the |ate 1960s
or early 1970s. It was not sinply a matter of
Congress saying, "lInclude wonen." It was part of what
the Conm ssion started to take up in the early '70s on
the issues of donestic violence.

I"ve read the history. That's what at
| east our own history says.

CHAI RVAN REYNOLDS: Ckay.

COW SSI ONER YAKI:  So the question is --
the question is | think that the briefing does fit
within our jurisdiction. | think that there's one
part of the briefing that specifically fulfills our
m ssion and our charter. | amnot going to -- and if
nmy col | eagues choose to deny Conm ssioner Ml endez and
I the opportunity to present what we are calling
findings and recommendations, which | think we're
stuck on the nonencl ature because, like | said, that's
not really what we are going to do; it is nore about
lines of further inquiry, questions for the future,
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i ssues that policy makers nust consider.

Then so be it. Let them silence the
mnority on the Conm ssion. Let nme silence the
Islam c American conmunity who cane to testify about
it, and I wll attenpt to do something, and if it
doesn't get five votes because it doesn't neet
what ever novi ng standard ny col | eagues have, so be it.

But | at least will go out knowi ng on this inportant
issue for an inportant community and an inportant tine
in our nation's history I am not going to abdicate ny
responsibilities.

CHAI RVAN REYNOLDS: Ckay. Conmi ssi oner
Heri ot .

COMM SSI ONER HERI OT: I would like to
state that no one in the history of the world has ever
silenced M chael Yaki. | am sure there have been
peopl e who wanted to, but I'malso sure that they have
failed, and that is certainly not what this Conm ssion
is trying to do.

I'"mglad to hear the case being nmade nore
explicitly because it makes it much nore clear that I
can't support it. W don't make things part of our
jurisdiction. Congress makes things part of our
jurisdiction. W don't have the authority to expand
our jurisdiction. It is set for us by the United
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St at es Congr ess.

On  the other hand, I think that
Conmi ssioner Yaki is looking a gift horse in the
nout h. | think we really should consider such a

letter, and if he can wite a letter that he can pul
a majority for on the narrow issue that we do have
jurisdiction on, then that's a good thing, and rather
than publish a report which goes on at great |ength
about things that don' t really bear on our
jurisdiction and really are not likely to interest
peopl e who have al ready considered this issue, already
read the cases, already formed their opinion about the
i ssues, the Fourth Amendment issues, that's not what
you want to focus on anyway. You want to focus on the
civil rights issues.

Wite a letter and it can be consi dered.

CHAl RVAN REYNCLDS: Ckay. At this point

are we ready to vote?

VICE CHAIR THERNSTROM | don't know
whet her we are. | nean, this is a dammed ness.
CHAl RVAN REYNCLDS: Ckay. | call the

guestion. Al in favor please say aye.
VI CE CHAI R THERNSTROM ["m sorry. What
is the --
COW SSI ONER GAZI ANO To suspend work, to
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suspend work on this report.

CHAI RVAN REYNCLDS: So does everyone at
this point know what we're voting on?

COW SSI ONER HERI OT:  And that woul d al |l ow
Conmi ssioner Yaki to wite a letter --

CHAIl RVAN REYNOLDS: |'msorry?

COW SSI ONER HERI OT:  -- to consider.

COW SSI ONER TAYLOR Pl ease state what
we're voting on.

CHAI RVAN REYNCLDS: No, what we're about
to vote on is whether we should stop work on this
briefing topic.

COW SSI ONER TAYLOR:  This is Comm ssi oner
Tayl or.

And what is the basis of the information
that we need to stop work on this report for? \Wat
specific reason?

COW SSI ONER  GAZI ANO My stated reason
and others may have different is that the great
majority of it was on issues not wthin our
jurisdiction.

By the way, one of the w tnesses pointed
out and one of the Conm ssioners seened to agree, and
that the small portion that was potentially wthin our
jurisdiction produced no evidence one way or the other

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

91

whet her there was racial profiling in the surveillance
program and thus no ability for us to make findings
and recommendati ons of any val ue.

COW SSI ONER HERI OT:  And the | egal issues
are now noot because the case they spent a lot of tine
descri bing has, in fact, been -- was it vacated or --

COW SSI ONER GAZI ANO Vacat ed.

COW SSI ONER  HERI OT: -- vacated by the
Sixth Grcuit, and you know --

COW SSI ONER  GAZI ANO Reversed and
vacat ed.

COW SSI ONER  HERI OT: Rever sed and
vacated, and in addition, this program is no |onger
operative, if the person had any idea what the program
was in the first place.

COW SSI ONER KI RSANOWN  -- issue a report
that says just that. (Unintelligible) jurisdictional
guidelines that yielded no information and that, in
fact, it may be noot.

And the second question for the Staff
Director if how much nore work needs to be done on
this so that we would have a finished project.

VI CE CHAI R THERNSTROM ["min agreenent,
by the way, with issuing a report that says precisely
what Comm ssi oner Kirsanow has just suggested.
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COW SSI ONER  GAZI ANG, Under our nornal

procedures, just a point of clarification, we then
woul d allow a debate on findings and recomrendations
that | don't think could be productive, and then we
allow  Comm ssi oner statenents and Conmmi ssi oner
rebuttals, and | think based on the record before us,
that would be inappropriate use of our attention and
our resources.

So the work on Part A seens to be al npost

done. | would have a quibble or two about one or two
of the summaries, but | think that part is done, but
there's still a lot nore that we would do, and | don't

see how we not put those portions of the report that
are not within our jurisdiction on the record if we go
forward at this tinme, unless we're going to conpletely
rewite --

COMM SSI ONER  KI RSANOW | have a rea
problem with making statenents about things that are
not within our jurisdiction. Wat | nean by that is
we can make a statenment that nuch of what we adduced
was not within our jurisdiction. W sinply nmake it
clear. W let the public know that rather than people
wondering, well, what happened to this thing.

Second, if there's not too nmuch work to be
done on this I think that is where nuch of our work
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shoul d be confined to.

COW SSI ONER  HERI OT: There's a lot of
work in the Comm ssioner statenents.

COW SSI ONER KI RSANOW | have sone degree
of synpathy w th what Conm ssioner Yaki has got to say
here. | nean for purposes of the public, | think the
Conmi ssion needs to nmake a statement with respect to
this report. I think especially with the subject
matter of this report. That statenent may be, hey, we
don't have anything to say, but I think we do have to
say sonet hi ng.

COMM SSI ONER  GAZI ANO Vell, to make it
within our jurisdiction, what | neant by there's not
much work needs to be done, there's not nmuch work that
needs to be done to summarize the statenents that
aren't within our jurisdiction. To make it a report
that's within our jurisdiction, | think there would
have to be a ot of work done. They would have to | op
off about two-thirds of it and nmaybe individual
sentences here and there. It doesn't seemto ne that
t hat nmakes sense.

There's a small portion that Conm ssioners
or there seem to be a mjority agrees in our
jurisdiction, and we ought to kind of deal with that
in sone other way. The letter that Conm ssioner
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Heri ot suggested sounds |ike a neaningful way of doing
t hat .

COW SSI ONER YAKI :  Poi nt of order.

CHAl RVAN REYNOLDS:  Yes.

COW SSI ONER  YAKI : When we scope this
briefing out and in the preparation of the report, it
woul d be ny understanding that it would undergo review
for legal sufficiency, et cetera. Did that not
happen?

CHAI RVAN REYNOLDS: ["m sorry. Pl ease
repeat your question

COW SSI ONER YAKI:  The question is are we
basically trying to close the barn door after all of
the horses have left. The fact of the matter is don't
these reports undergo initial screening for |ega
sufficiency, jurisdiction at the preparati on phase and
then also in the report phase?

CHAIl RVAN REYNOLDS: The answer is yes.

COMM SSI ONER YAKI So why are we having
thi s di scussi on now?

CHAl RVAN REYNOLDS: There are a nunber of
Comm ssi oners who di sagree with the concl usion.

COW SSI ONER YAKI: Wl |, why don't we ask
the person -- was there not sonmeone on the staff who
goes through that and nekes those --
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CHAl RMAN REYNCOLDS: | assune that that was

done.

COW SSI ONER GAZI ANO What ki nd of | egal
sufficiency is done?

CHAI RVAN REYNCLDS:  Juri sdi cti on.

COW SSI ONER GAZI ANO Par don?

CHAI RVAN REYNCLDS:  Juri sdi cti on.

COMM SSI ONER GAZI ANO For every
i ndi vi dual W tness? I mean, it was possible that
wi tnesses would have produced evidence wthin our
jurisdiction.

CHAl RVAN REYNOLDS:  Well, 1 don't know the

COW SSI ONER GAZI ANO Until you know when
the witnesses' statenments are comng in if there's a
possibility t hat t hey woul d be Wi thin our
jurisdiction, you mght not -- now we're in a
different position than we were prior to the briefing.
It's possible that the witness from the ACLU woul d
have produced evidence on that. M. Shora sort of
made sone assertions on that.

| think it would have been on this issue
where there was a possibility that it was within our
jurisdiction inpossible ot say it wasn't, but now that
we see the testinony, two out of three of the
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wi tnesses were exclusively beyond the jurisdiction.
Most of the discussion was beyond our jurisdiction,
and it didn't produce any evidence on the matter that
was in our jurisdiction. W re in a different
posi tion.

CHAI RVAN REYNOLDS: On the front end, if
we propose a topic during the review process on the
front end, there is an analysis to confirm that the
proposed topic falls within our jurisdiction. So |
assune that that was done. The way the issue was
franmed, everyone had the expectation that the
witnesses and the evidence offered into the record
would fall squarely within our jurisdiction. dearly
that did not happen.

So, folks, where are we?

COW SSI ONER HERI OT:  That noti on.

CHAI RVAN REYNOLDS: Wi ch one?

COW SSI ONER  GAZI ANC Motion to suspend

work on this particular report.

VICE CHAIR THERNSTROM | don't think
we're ready to vote on this, M. Chairnan. | really
don't. This does require nore thought, nor e
di scussi on. It could happen, you know, on a
conference call or something, but | don't think we're

ready to vote.
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CHAl RVAN REYNOLDS: Do you think that the

positions that have bene expressed around the table
today are going to change?

VI CE CHAIR THERNSTROM | do think that we
m ght be able to come to the point of having -- we've
got a report here, and it is really problematic to
kill a report that is based on a briefing, and | think
we mght cone to sone agreenent. There may be other
alternatives or whatever.

CHAI RVAN REYNOLDS: The alternative that
Conmi ssi oner Kirsanow put on the table, how does --

COW SSI ONER HERIOT: | think that's going
to cause open ended Conmmi ssioner's statenents, and it
's going to be far nore work than --

CHAIl RVAN REYNOLDS: No, but why --

COW SSIONER HERIOT:  -- but | think it's

goi ng to happen.

CHAI RVAN REYNOLDS: -- why do you mnd --
COM SSI ONER HERI OT: | think Abby is
right. | think that if maybe we have a phone call on
this later, | predict Comm ssioner Yaki is going to

realize that ny proposal is actually better for him
Maybe |'m wong, but | think that he would be nuch
better off doing it ny way. It's going to be nuch nore
effective, and he mght actually, you know, get a
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letter that the Conmission --

CHAl RVAN REYNOLDS:  Conmmi ssi oner Yaki, how
do you feel about that?

COW SSI ONER HERI OT:  He's kind of grunpy
right now, but I don't think he will be.

COVMM SSI ONER  YAKI : Grunpy? | haven't
opened ny -- did she say "grunpy"?

(Laughter.)

COW SSIONER YAKI:  This is what | nean.
I think that --

COW SSIONER HERIOT: | really think that
if he thinks about this, he's going to realize it's
better.

CHAI RVAN  REYNOLDS: Ckay. "1l bite.
"Il bite. Let ne --

VI CE CHAI R THERNSTROM | don't want to
vote on this today.

CHAIl RVAN  REYNOLDS: -- that you wll
change your m nd.

COM SSI ONER HERI OT: Renmenbering that he

has to come up with a letter that he can get on the --

COMM SSI ONER  YAKI : Gven that this
Comm ssion has sent out letter that they have
absol utely not i nt ent of getting my  opinion
what soever, | find that an ironic statement com ng
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from--

COW SSI ONER HERI OT: Ch, you never send
your own letter. You can send a letter with other
Conmmi ssioners, but I'm--

VI CE CHAI R THERNSTROM W' re interested
inaletter we could post, Conm ssioner Yaki.

COW SSI ONER  YAKI : But weren't we
di scussing that a little bit later in the agenda?

VI CE CHAIR THERNSTROM Wl |, anyway, if
we could postpone this whole vote, it would make ne
very happy. | don't think we're ready to vote.

CHAI RVAN REYNQOLDS: Does anyone want to
make Vi ce Chair Thernstrom happy?

VI CE CHAI R THERNSTROM O cour se.

CHAl RVAN REYNOLDS: |Is there a second.

VI CE CHAI R THERNSTROM  Everybody wants to
make nme happy.

COW SSI ONER  GAZI ANO. Move to table it
for one nonth.

COW SSI ONER HERI OT: Ckay. Well, no, to
call. Abby was suggesting that we have a call.

VI CE CHAI R THERNSTROM | f necessary.

COW SSI ONER HERI OT: I'm not in favor

CHAIl RVAN REYNOLDS: Don't you want to have
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COW SSI ONER HERIOT: No, |

a fall.
COW SSI ONER  YAKI :
it's a Menoria

neet i ng.

VI CE CHAI R THERNSTROM Ckay. I

Conmi ssi oner Yaki's proposal.

COW SSI ONER HERI OT:

CHAI RVAN REYNOLDS:

pr oposal ?

COW SSI ONER HERI OT:

CHAI RVAN REYNOLDS:

know what the proposal is.

COW SSI ONER HERI OT:

so and get the issue --

VI CE CHAI R THERNSTROM

di scuss it at the next neeting.

100

thi nk we need

To be quite frank

Day weekend between now and our next

second

| don't favor that.
Hold it. Wiat's his
| don't favor it.
need to

Yeah, but |

-- call in a week or

His proposal is to

COW SSI ONER GAZI ANO W have a briefing

at the next neeting.

COW SSI ONER YAKI

bet ween now and t he next neeting.

COW SSI ONER  HER! OT:

hol i day.

COW SSI ONER  YAKI
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CHAI RVAN REYNOLDS: Bar becui ng.

COW SSIONER HERIOT: W don't need to do
it on Menorial Day.

COW SSI ONER YAKI:  But perhaps there are
sone of us who take nore than just one --

COMM SSI ONER  HERI OT: Yeah, it's 4th of
July in July and there's Labor Day in Septenber and
there's Col unbus Day and there's Hall oween.

CHAI RVAN REYNOLDS: How do we feel about
tabling this until the next business neeting?

COW SSI ONER HERI OT: | do not favor that.

COW SSI ONER YAKI: | favor that.

VI CE CHAIR THERNSTROM | favor that.

COW SSIONER HERIOT:  Let's do a call. |
nove we --

COMM SSI ONER - TAYLOR: M. Chairman, it
sounds |like we need a roll call.

COMM SSI ONER  GAZI ANC, It would take six
votes. Table. Tables take six votes.

COW SSI ONER YAKI:  We're not tabling it.
W' re postponing it.

COMM SSI ONER  GAZI ANC, Your notion is to
table, and | think --

COW SSI ONER YAKI:  Then | will reword ny
not i on.
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COW SSIONER GAZIANO. | think that it is

still a notion to table.

CHAI RVAN REYNOLDS: Okay, folks, folks,
folks, just take it -easy. W' re making a little
progress here. W're going to kick this can down the
road.

(Laughter.)

COW SSI ONER  GAZI ANO That's progress.
W had a pending notion. W have a pending notion.

COW SSI ONER  YAKI : Il wish to anend ny
notion, M. Chair. | wish to place this on the agenda
for consideration at the next business neeting.

COMM SSI ONER  GAZI ANO That's out of
order, given the pending notion.

COWM SSI ONER  YAKI : Abby, who -- you
seconded ny --

VI CE CHAI R THERNSTROM | did second it,
and can we regard it --

COW SSI ONER  GAZI ANO Wiether it's in
name or just in form that's a notion to table.

CHAl RVAN REYNOLDS:  Fol ks, fol ks.

COW SSI ONER GAZIANO  If we can agree, |
would like to resolve this inacall. | wll wthdraw
nmy notion.

CHAIl RVAN REYNOLDS: Let's -- let's --
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COW SSIONER GAZIANG: | will wthdraw ny

notion if we can do this in a --

CHAI RVAN REYNCLDS: Wiether it's a call or
face to face, the issue is timng.

VI CE CHAI R THERNSTROM WIl you withdraw
your notion so --

COW SSI ONER  HERI OT: W need to do it
soon. You know, every tinme we kick sonething into the
next business neeting --

CHAI RVAN  REYNCLDS: Shortly after the
Labor Day holiday or the Menorial Day. That's really
ki cking it down the road.

STAFF DI RECTOR DANNENFELSER: We coul dn't
notice in time to do it then anyhow W coul dn't
notice it intime to do it before Menorial Day. So it
woul d have to be after.

COMM SSI ONER HERI OT: ' m happy to do it,
you know, before --

CHAI RVAN REYNOLDS: On the other side of
t he hol i day.

COW SSIONER HERI OT:  -- before -- on the
ot her side of the holiday.

COMM SSI ONER  GAZI ANO Before the next
briefing.

COM SSI ONER HERI OT: Before the next
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neet i ng.

CHAl RVAN REYNOLDS: yes.

VICE CHAIR THERNSTROM O what about
carving out the tine at the briefing for --

CHAI RVAN REYNOLDS: Hol d on. Let's get
this -- before we introduce -- before we introduce
anot her option, how do you feel about that conprom se?

COW SSI ONER  YAKI : I'm going to be away
in a place that has no cell phone reception.

COW SSI ONER HERI OT:  From when to when?

CHAI RVAN REYNOLDS: From now until the
next neeting, eh?

COWM SSI ONER ~ YAKI : Pretty nuch. My
schedul e has changed, as you know.

CHAI RVAN REYNOLDS: Ckay, folks.

COMM SSI ONER HERI OT: I hope you're not
under oat h.

CHAIl RVAN REYNOLDS: Fol ks, let's try to be
somewhat reasonable and sonewhat rational. Let's try
to conprom se. It won't be at the next neeting. It
won't be next week. Let's look at our calendars and
see what works. Let's try to get this done shortly
after the Menorial Day holiday.

Surely --

COW SSI ONER YAKI:  Way don't we just neet
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the day before -- neet on June 7th to discuss this,
three o'clock in the afternoon. June 11t h. O
whatever it is, June 11th.

CHAI RVAN REYNCLDS: Because there are
certain Comm ssioners who would like to have this
i ssue dealt with sooner.

COW SSIONER YAKI: It will be done before
the next neeting or next briefing.

COW SSI ONER HERI OT:  Your proposal is to
do it when?

COW SSI ONER  YAKI : The day before the
neet i ng.

COW SSI ONER GAZI ANO  Essentially to have
a busi ness neeti ng.

COMM SSI ONER  HERI OT: To have a two-day
nmeet i ng. ["min favor of a two-day neeting. So it
sound |ike Comm ssioner Yaki is available for that
day. So, yes, | would be happy to be here for an
entire neeting on Thursday before the Friday neeting.

CHAl RVAN REYNOLDS: ©Ch, my God.

COM SSI ONER HERI OT: You'll love it,
Cerry.

COW SSI ONER  YAKI : I'"ve often proposed
that as an alternative.

COW SSI ONER  GAZI ANO A call isn't
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superior to that?

VICE CHAIR THERNSTROM No, it really

isn't.

CHAI RVAN REYNOLDS: Is that conprom se
accept abl e?

VI CE CHAIR THERNSTROM | have got -- no,
I"m busy that afternoon. |'msorry. 1've got a book

event.

CHAI RVAN REYNOLDS: We could do it in the
norning. Let's just do it in the norning.

COW SSI ONER  YAKI : The norning of June
11t h?

VI CE CHAI R THERNSTROM  The 12th

COW SSI ONER YAKI :  The Thur sday.

VI CE CHAIR THERNSTROM Ch, Cerry, 1've
got a big book event at two o' cl ock.

CHAl RVAN REYNOLDS: Ckay. We'll do it in
t he norni ng.

COW SSI ONER  HERI OT: Do it in the
norning. Wit a second.

COW SSI ONER YAKI:  The alternative, Abby,
is to vote today.

VI CE CHAI R THERNSTROM No, t he
alternative |'m suggesting is to have a business
neeting on the 12th.
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CHAI RVAN  REYNCOLDS: Ckay. Let's just

continue with the cal endar.

COW SSI ONER HERI OT: A book thing and who
cares? We'll do it at 9:30.

VI CE CHAI R THERNSTROM | care.

COW SSI ONER HERI OT:  Then this can be one
of those neetings you m ss.

CHAI RVAN REYNOLDS: And you stated earlier
that you didn't attend the briefing?

VI CE CHAI R THERNSTROM | didn't attend
the briefing.

CHAI RVAN REYNCLDS: And you didn't read
the materials.

VI CE CHAI R THERNSTROM Not up to this
point, but this looks as if I'mgoing to have to.

COW SSI ONER HERI OT:  Nine, thirty.

COW SSI ONER YAKI: Wl |, then again, they
weren't around for the briefing either.

VI CE CHAI R THERNSTROM It is not possible
to conbine on the 12th sone sort of -- in a business
neeting?

CHAI RVAN  REYNOLDS: Logistically it's
al ways ugly.

COMM SSI ONER  YAKI : What if we just
confine it to one item nine to 9:30.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108
VI CE CHAI R THERNSTROM  Good.

CHAI RVAN REYNCLDS: You know, what it's
not going to work. W're going to do this all over
again. W're going to do this all over again whenever
we do it. So I'd prefer not to have this nonsense

bl eed over into sonething else.

COW SSI ONER YAKI: | think you can create
-- | mean, let's put it this way. |It's either over by
9:30 or -- | mean there are ways that --

COW SSIONER GAZIANO O it isn't.

COW SSI ONER YAKI: No. O it gets kicked
over.

COW SSI ONER GAZIANO | see no reason to
post pone the vote today unless sone people are willing
to conpromise on a call or sone other tine that's
acceptable to anyone el se. There are nore inportant
things that we could add to the briefing on the 12th
than this.

CHAI RVAN REYNOLDS: How about a call two
weeks fromtoday? How does that sound?

VI CE CHAI R THERNSTROM Vell, we're not
going to have a call Conm ssioner Yaki can't nake.

COW SSI ONER  GAZI ANO Well, can he nake
it?

CHAI RVAN REYNOLDS: ['"m confident that we
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can find a date that works for him

COW SSI ONER  YAKI : Looki ng at ny
calendar. Do we assunme the day will be the 29th?

STAFF DI RECTOR DANNENFELSER:  Yes.

COW SSI ONER YAKI:  I"mon an airpl ane.

CHAl RVAN REYNOLDS: What about the 28th?
That's ny birthday. I"'m willing to do it on ny
bi rt hday.

COW SSI ONER  YAKI : No, that's not going
to worKk.

COW SSI ONER GAZI ANO Can you tell us a
day that week or the next that would work?

COW SSI ONER  HERI OT: He said the day
before the nmeeting works. So that's (pause).

COW SSI ONER  YAKI : Yeah, the day before
t he neeti ng worKks.

COW SSI ONER GAZI ANO: Not for Abby.

COW SSI ONER  HERI OT: She's got a book
thing in the afternoon.

COW SSI ONER GAZI ANO: Not for Abby.

VI CE CHAI R THERNSTROM | know, but, Gail,
really.

COW SSI ONER  GAZI ANO. And | would
prefer --

COW SSI ONER HERI OT:  Cone on.
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CHAI RVAN REYNOLDS:  Abby, if your norning

is avail abl e.

VI CE CHAIR THERNSTROM  Well, | don't know
how available it is at this point. I"ve got a big
event that day.

COW SSI ONER  GAZI ANO It also doesn't
make nmuch sense to ne that Conmi ssioners would have to
fly in and stay an extra night in a hotel over
sonet hing we can resol ve on the phone.

COW SSIONER YAKI:  1'"m not too sure what
airline you fly, but that would require ne doing a Red
Eye in any case.

COW SSI ONER GAZI ANO Sone ot her
Conmm ssioners mght decide they need to stay in a
hot el .

CHAl RVAN REYNOLDS: Fol ks, this is crazy.

COMM SSI ONER  GAZI ANC. It is. Are there
some tines when you can join us on the phone,
Comm ssi oner Yaki ?

CHAl RVAN REYNOLDS: Do we have rul es that
prohi bit drinking during --

(Laughter.)

COM SSI ONER - GAZI ANO Let's vote them
down if we do. Let's vote themdown if we do.

CHAIl RVAN REYNOLDS: kay, folks. Cone on
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now. Work with ne.

COW SS| ONER GAZI ANO Comm ssi oner Yaki

is there --

COW SSIONER YAKI: | really don't want to
do this by telephonic. I'm wth Comm ssioner
Thernstrom |1'd rather do it in person.

COMM SSI ONER GAZI ANC, Ckay. I"d like to

vote today then.

COW SSI ONER YAKI :  Fi ne.

COW SSI ONER HERI OT:  Yeabh.

COW SSI ONER YAKI:  Please, do it. | have
ny E-nmail ready to go. So let's go.

CHAI RVAN REYNOLDS: Al right. 1'm going
to regret this. Any other comments fromthe fol ks on
t he phone?

COW SSI ONER KI RSANOW  This is Kirsanow.

It's very difficult for me. | don't know
about Conmi ssioner Taylor or Conm ssioner Ml endez,
but | really couldn't hear any of the cross-talk in
terms of when the vote is going to be or if it was
going to be a vote or if we're going to have a
tel econference or --

CHAI RVAN REYNOLDS: It | ooks Iike the vote
is going to happen right now. W were unable, these
adul ts here were unable or refused to conprom se.
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COW SSI ONER  GAZI ANO Vell, some of us

were quite wlling to conprom se. There's one
i ndi vidual who insists that it be done in person.

VICE CHAIR THERNSTROM No, | wanted it to
be done in person, too.

CHAI RVAN  REYNOLDS: Ckay. That's two
i ndi vi dual s, nentioning no nanes.

VI CE CHAIR THERNSTROM | really think
this requires --

CHAI RVAN REYNOLDS: Ckay, folks.

COMM SSI ONER HERI OT: But, Abby, do it on
t he Thursday before the neeting.

VI CE CHAI R THERNSTROM It really won't
work for me, won't.

CHAI RVAN REYNOLDS: Is it necessary -- do
you feel strongly enough about this issue where you
bel i eve you have to be at the neeting?

COMM SSIONER HERIOT:  Call it in.

VI CE CHAIR THERNSTROM Gerry, this is
i mport ant. It's inportant procedurally. It's
inmportant in ternms of precedent.

CHAI RVAN REYNOLDS: kay. You've answered
nmy question, and the answer is yes.

COW SSI ONER  YAKI : May | just make one
sort of point of realism This report has been in the
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hopper for how long? \Wether we resolve it today,
tomorrow, | have no idea why when they talk about
conprom se, their conpromse is that they want to get
it resolved right away.

This report has been sitting on the shelf
on the rocks for quite some nonths now. If we can't
find tine at a business neeting where we can discuss
this, agai n, without prejudice to this report
because --

CHAI RVAN REYNCLDS: That's not a bad
argunent .

COW SSI ONER YAKI:  -- you know, | nean,
don't under st and.

CHAI RVAN REYNOLDS: No ad hom nem att acks.

VI CE CHAI R THERNSTROM  You're right.

CHAI RVAN REYNOLDS: Mar shal | i ng sonme good
facts.

COW SSI ONER GAZI ANO There were sonme ad

hom nem attacks inplied in previous statenents.

CHAI RVAN REYNOLDS: In previ ous
st at enent s. I"m tal king about this one. Fol ks, how
about this? Let's just -- let's do this. Let's do

this --
COW SSI ONER  GAZI ANO So when are we
going to do this? Wen do you propose to ne --
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CHAI RVAN REYNOLDS: | propose, despite the

difficulty this poses for Vice Chair Thernstrom the
norning before the next neeting. To attenpt to
accommodate Vice Chair Thernstromlis schedule, if we
want to start this at eight o' clock in the norning to
insure that she has -

COW SSI ONER  GAZI ANO That's what she

woul d prefer.

COW SSIONER HERIOT: | can do it any tine
Thur sday.

COW SSI ONER YAKI :  Poi nt of order.

VI CE CHAI R THERNSTROM  No way.

COW SSI ONER  YAKI : | think that you
per haps m sconstrued ny statenent. Wen | say that
this -- what | neant by saying that this report has

been on the rocks for nonths, it seens to ne if to
accommodate ny desire to be there in person, for Vice
Chair Thernstrom to be there in person, why we even
have to set an artificial date of June 11th | think
still begs the question.

This report is going nowhere fast. W can
direct that nothing be done on it until the tinme that
we actually discuss it so that there's no usage of
staff resource. |'mnot going to say "waste." Usage
of staff resources, but |I would say that, M. Chair,
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at the discretion of the Chair, it be --

CHAI RVAN REYNOLDS: I like this when it
conmes to ne.

COW SSI ONER  YAKI : -- that it be put on
at one of our regular business neetings for final
di scussi on.

CHAI RVAN REYNOLDS: Ckay. How about this?

How about this? You want to give it to nme? |I'll|
make everyone unhappy. Let's table this issue, and at
the Chair's discretion, he will put it on the agenda
at an appropriate tine.

COMM SSI ONER HERI OT: Vell, | have news.
You know, it's actually true that if you voted yes on
Todd's notion that you could always have done that.
You know, that's -- Todd's notion is cease work and
you al ways woul d have had --

CHAI RVAN REYNOLDS: Yes, but we're putting
sonet hing --

COMM SSI ONER  HERI OT: --put sonething --
that nmeans you're going to vote yes.

VICE CHAIR THERNSTROM His notion is --

CHAI RVAN REYNOLDS: No, |'m proposing that
we table the discussion.

VI CE CHAI R THERNSTROM  Yeabh.

CHAI RVAN  REYNOLDS: And we wll haggle
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about when the issue is reintroduced at a |l ater date.

COW SSI ONER YAKI: | second that.

CHAI RVAN REYNOLDS: All in favor.

VI CE CHAI R THERNSTROM  Aye

COMM SSI ONER  GAZI ANO But |'ve got to
understand if this is a suggestion.

COMM SSI ONER HERI OT: No

COW SSI ONER GAZI ANO At | east we've got
to get beyond one offensive argument that someone
certain Conmi ssi oners have sandbagged ot her
Conmi ssioners -- no, let ne finish, please. Let ne
finish, please.

And that's why | brought this to the
jurisdictional, nootness and other concerns to the
Comm ssion at the very first opportunity that we had
on our agenda to raise this. | especially don't want
to hear further argunent to that regard if | agree to
postpone this another two nonths, that nore work has
been done on findings or recomrendations; that sonehow
certain Conmi ssi oners are sandbaggi ng ot her
Conmmi ssi oners.

CHAl RVAN REYNOLDS: That's -- that's --

COMM SSI ONER  GAZI ANO. Those sort of
accusations were inappropriate, and if we're going to
waste nore tine on an issue we should vote on today at
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another tine, | at |east want those sort of arguments
off the table.

CHAI RVAN REYNCOLDS: Well, we can't control
what comes out of each other's nouths. W woul d hope
that folks would conduct thenselves in a courteous
manner, but we fall short of that on a regul ar basis.

Now, having said that, | suggested that we
table this and revisit it at a later date. \Wat that
date is | prefer not to discuss it because | don't
think we're going to nmake much headway.

VI CE CHAI R THERNSTROM  Thank you.

CHAI RVAN REYNCOLDS: Is that a second?

VI CE CHAI R THERNSTROM  Yes.

CHAl RVAN REYNOLDS: All in favor.

(Chorus of ayes.)

CHAI RVAN REYNCLDS: One. No, no.

VI CE CHAI R THERNSTROM VW have Kirsanow
and Tayl or on the phone, too.

COW SSI ONER  KI RSANOW Again, | had a
difficult tinme hearing.

VI CE CHAI R THERNSTROM W're just tabling
this.

CHAI RVAN REYNOLDS: The vote is to table
this agenda item

COMM SSI ONER  YAKI : To the call of the
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Chair, essentially.

CHAI RVAN REYNOLDS: That's it, just to

table it?

CHAl RVAN REYNOLDS: yes.

VI CE CHAIR THERNSTROM  And the Chair wil |
decide on when it -- decide on a date for future

di scussi on.

CHAI RVAN REYNCLDS:  Conmi ssi oner Ki r sanow,
how do you vote?

COMM SSI ONER Kl RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez.

COMM SSI ONER MELENDEZ:  Yes.

CHAI RVAN REYNOLDS: Conmi ssi oner Tayl or.

COW SSI ONER TAYLOR:  Yes.

CHAI RVAN REYNOLDS: Conmm ssi oner Yaki .

COW SSI ONER YAKI :  Ch, yeah

CHAl RVAN REYNOLDS: An "oh, yeah."

kay. Please let the record reflect that
Conmi ssi oner Heri ot voted agai nst the notion.
Comm ssioner Gaziano abstained, and the renaining
Comm ssioners voted in the affirmative. The notion
passes.

Let's take a ten-m nute break.

VICE CHAIR THERNSTROM Yes, please
Thank you. That woul d be great.
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(Whereupon, the foregoing matter went off the record
at 11:51 a.m and went back on the record

at 12:18 p.m)

CHAI RVAN REYNOLDS: Ckay, folks. Ve are
al nost back on the record.

Ckay. The next item on the agenda is
under Managenent and Operati ons.

(Laughter.)

VI CE CHAIR THERNSTROM  Cerry, we all feel
t he sane way.

COW SSI ONER HERIOT:  Not ne. | love it.

CHAI RVAN REYNOLDS: Ckay.

VICE CHAIR THERNSTROM | withdraw ny
second noti on.

COW SSI ONER HERI OT:  You can't w thdraw.

It has al ready been passed.

COW SSI ONER GAZIANO  If no one wants to
talk on her notion, we'll just -- | mean on her point,
we'll just nove beyond.

CHAI RVAN REYNOLDS: Is this yours?

Al right. At this late hour 1'd like to
nove that we table discussion of the 2010 statutory
report, also the added notion regarding the civil
rights conference, as well as the four notions that
were submtted by Conm ssioner Mlendez, wth his
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consent .
V. PROGRAM AND PLANN NG
PRELI M NARY DI SCUSSI ON OF 2010 STATUTORY REPORT TCPI C

V. MANAGEMENT AND OPERATI ONS

CHAI RVAN REYNCOLDS: Is there a second?

COW SSI ONER GAZI ANO  Second.

COW SSI ONER HERI OT:  What's on your i st
again? Al of the Managenent and Qperations notions?

CHAl RVAN REYNOLDS:  Yes.

COW SSI ONER HERI OT:  And then what el se?

CHAI RVAN REYNOLDS: The 2010 statutory
report and the civil rights conference.

VI CE CHAI R THERNSTROM W' re post poni ng
all of those.

COW SSI ONER  GAZI ANO. W still have
action on the hate crinmes bill

CHAI RVAN REYNCLDS:  Yes.

COW SSI ONER  GAZI ANO: I'd like before |
vote, just on the record, Comm ssioner Melendez, are
you on the phone?

COW SSI ONER MELENDEZ: | am

COW SSI ONER GAZI ANO  And do you have any
obj ection to postponing action on your notions?

COWM SSI ONER  MELENDEZ: (Unintel | igible)
t oday al so.
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COW SSI ONER  GAZI ANO That's fine. I

just woul d have voted your way.

COW SSI ONER MELENDEZ: Well, you can vote
ny way at the next.

(Laughter.)

CHAI RVAN REYNOLDS: Touche. (kay, folKks.
Al'l in favor please say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any obj ections?

(No response.)

CHAI RVAN REYNOLDS: Any abstentions?

COW SSI ONER HERI OT:  Yes, | abstain.

CHAl RVAN REYNOLDS: (kay. Let the record
reflect that Conm ssioner Heriot --

COMM SSI ONER  HERI OT: Let nme change ny
vote. |1'mgoing to change it to no.

CHAIl RVAN REYNOLDS: Ckay. Let the record
reflect that Conm ssioner Heriot voted against the
notion. The remaining --

COW SSI ONER HERI OT:  Except insofar as it
involved Arlen's notions that he is pressed for tine
on.

CHAIl RVAN REYNOLDS: kay. W have --

COMM SSI ONER HERI OT: | guess that's the
whol e thing. So | abstain.
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COW SSI ONER  GAZI ANO She abst ai ns.

Let's nove on.

CHAI RVAN REYNOLDS: Ckay. VW have one
abstention from Conm ssioner Heriot. The remaining
Conmi ssioners voted in favor. The notion passes.

So next up we have a letter.

V. PROGRAM PLANNI NG
DI SCUSSI ON OF SENATE BI LL RE HATE CRI MES

CHAI RVAN REYNCLDS: Comm ssion Heriot,
woul d you like to take the | ead?

COMM SSI ONER HERI OT: Yes. I would Iike
to have a letter sent by the Commssion to the United
States Senate weighing in on the hate crines bill
simlar to the one that four of us did for the House
on an express basis, you know, between neetings, and
I"d like to do the sanme thing for the Senate, but this
time 1'd like to have the Conm ssion vote on it.

CHAI RVAN REYNOLDS: | second it.

COMM SSI ONER  MELENDEZ: | couldn't hear.
Coul d you repeat it, M. Chairman?

CHAI RVAN REYNOLDS: Conmm ssi oner Heriot --
well, first of all a letter, dated April 29th was sent
to various folks in the House regarding hate crines
legislation, and it was signed by Comm ssioner Heriot,
Comm ssi oner Gaziano, and Conm ssioner Kirsanow and
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nysel f.

She is proposing sending a simlar letter
to the folks in the Senate, and so that's the issue
that's on the table.

COW SSI ONER HERI OT: Ch, and by the way,

| amtold that the Washington Tines did an editorial

today where they didn't quote fromthe letter that was
sent to the House, but they quoted from an article
that | wote and referred to ne as a Conmi ssioner. So
this is an issue that this press is interested in.

COW SSI ONER  GAZI ANO And nenbers of
Congress introduced this letter into the record as
wel |l in the House debate.

COMM SSI ONER  HERI OT: So | think having
one for the Senate side.

CHAIl RVAN  REYNCLDS: Comment s, ot her

comments? Now, cone on now. What is this snapping

busi ness?

Conmi ssi oner Yaki .

COW SSIONER YAKI:  Yes. | would like to
rai se sone serious issues regarding the April 29th

letter that was sent by the Chair, Conm ssioners

Gazi ano, Heriot and Kirsanow. A couple of things.
First, it does not explicitly identify,

except in a footnote, and even then it doesn't, that
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is, it does not even really specify that. The first
paragraph says, "W wite today to urge you to vote
agai nst," bl ah, blah, blah, blah, blah, blah.

Now, the question is | don't believe that
it states with sufficient clarity. It does say on the
part of "right of individual nmenbers.” It does not
really state that this is not official, an official
Conmi ssion position, | think, with sufficient clarity.
Certainly the statenment nmade by Representative
Gohnert on the floor made no such distinction. He
sinply identified it as a letter from the US
Commi ssion on CGvil R ghts because it was on the
United States Conmission on Cvil Rights' stationery.

| don't know exactly what the process is
for letters going out on official stationery that are
not the official position of the Conmm ssion, but |
think that's sonething that needs to be clarified,
nunber one.

Nunber two is that it has always been, |
t hi nk, a question of fairness that other Conm ssioners
be notified that a letter signed by Conmm ssioners on
| egislation, be notified that a letter was, indeed,
sent so in the case of wanting to send sonething to
the contrary they have the ability to do so.

To this date | have not yet officially
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received a copy of this letter fromthe Comm ssion or
from the other Comm ssioners who signed this letter.
The first | heard about it was from the Judiciary
Conmittee wanting to know why Congressman Gohnert was
saying on the floor that he received a letter fromthe
U S. Comm ssion on Gvil Rights. | assured him that
according to our policy it could not have been a
letter from the Comm ssion. It could only have been
from individual Conmm ssioners in their individual
capacities, not representing the Conmssion as a
whol e. But he was not able to obtain that letter
until a little bit later.

And if you look at the addressees, it was
not sent to the Chair of House Judiciary or the
Subcommttee on Cvil R ghts, and the Constitution,
who i s Chai rman Nadl er.

So | would just like to raise these points
from a procedural point of view, and from a
substantive point of view, | nean, let's just nmake
this debate very quick. | fundanentally disagree with
the idea that federal intervention is not warranted
where state renedies are not available or where states
will not take action. | thought that was an issue
that we resolved in 1957 with the first Cvil Rights
Act and in the face of <clear state inaction and
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failure to enforce civil rights |aws.

Having federal jurisdiction is often and
certainly has been the case and | thought was a well
settled principle of civil rights law, is often the
backstop avail able renmedy to ensure the enforcenent of
our civil rights and say that is an end run around
state procedures, is going back to l|anguage that |
think that we dism ssed nore than 50 years ago. So |
wi Il not be supporting this.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot.

COW SSIONER HERIOT: | just want to make
sure we have on the record, you know, clearly what the
letter did say with regard to whether this is a
Comm ssion letter or a letter fromfour Conm ssioners.
I"mreading the first two sentences of the letter.

"W wite to day to urge you to vote
agai nst the proposed |ocal |aw enforcenent Hate Crines
Prevention Act, H R 1913. Al though tinme does not
permt this issue to be presented for fornal
Conmm ssion action, we believe it is inportant for us
to wite as individual nenbers to conmmunicate our
serious concerns with this legislation.™

Then there is a footnote identified as
Footnote 1 there -- this is, by the way, a three-page
letter -- and the footnote says, "W have not polled
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the other four nenbers of this Conm ssion, and this
letter should in no way be taken to suggest that they
have taken any particul ar position on the neasure.”

The reason that we hadn't polled the
nmenbers was, of course, that this was done very, very
quickly. This issue cane to the floor of the House I
believe it was the very day of the letter, and if we
were going to get this out, it had to get out
i medi ately.

| actually would have Iloved to have
brought it before the Comm ssion, and that's why, in
fact, I"'mbringing it before the Comm ssion right now
for the Senate letter. But ny understanding is that
this letter went out, and I wasn't sure whether it had
gotten into anybody's hands before the vote or not.
Judging from the fact that it mnade it into the
Congressional Record it mnust have gotten out. I
believe it was sent by E-mail to the rest of the --

COMM SSI ONER GAZI ANO Yes, M. Chairman.
| understand second hand that one or nore of the
menbers of Congress thought it was worthy enough to
share with their colleagues, and that's how it was
di ssem nated nore broadly, which is not -- which is a
hopeful sign, Wien we wite to the |eadership of one
of the bodies, that they find it inmportant enough to
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share with their coll eagues.

COW SSI ONER  YAKI : Again, | would just
rai se the issue of why when this letter was sent other
nmenbers of the Conm ssion were not notified or sent a
courtesy copy of it at the time that it went out.

CHAI RVAN REYNOLDS: Al right. Time to
vote. Al in favor please say aye.

COW SSI ONER TAYLOR  What is the notion?

COW SSI ONER  GAZI ANO On sending a
simlar letter to the Senate.

COWM SSI ONER HERI OT:  Ri ght, okay.

CHAI RVAN REYNCOLDS: Do we have a second?

COW SSI ONER GAZI ANO Second.

CHAIl RVAN  REYNOLDS: Ckay. W  had
di scussion. Al in favor, please say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Comm ssi oner Mel endez?

COMM SSI ONER  MELENDEZ: Opposed to this.
D dn't know enough about it.

CHAIl RVAN REYNOLDS: kay. Kirsanow.

(No response.)

CHAI RVAN REYNOLDS: Tayl or.

COMM SSI ONER  KI RSANOW l"m sorry. Thi s
is Kirsanow. | had it on nute. Yes.

CHAI RVAN REYNOLDS: Ckay. Very good.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

129
VICE CHAIR THERNSTROM M. Chairman, |'m

abst ai ni ng. | haven't really read this letter yet,
and | wasn't here for the discussion. | had to nake a
phone call.

CHAI RVAN REYNOLDS: Ckay. ["m sorry.

Conmi ssi oner Mel endez, you?

COW SSI ONER  MELENDEZ: | am voting
agai nst because | didn't know enough about the issue.

CHAI RVAN REYNOLDS: Ckay. Conmi ssi oner
Yaki .

COW SSI ONER YAKI:  I'"mvoting no. | want
that to be noted in the letter that | vote no on the
substance of the letter.

CHAI RVAN REYNQOLDS: | don't believe you
get to dictate the contents. Now, if as a conprom se
it is decided that --

COW SSI ONER HERIOT: You can send a -- |
don't m nd.

CHAl RVAN REYNCLDS: | mean, if the folks
putting together the letter, if they have no problem -

COW SSI ONER  GAZI ANO. VW'l think about

CHAI RVAN REYNCLDS: Ckay.
VR, BLACKWOOD: | believe, and I'm doing
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it by nenory, | think ADR 9-2 spells out the

procedures that happens when a letter is sent by the
Commission. As I'mtold | think it says you just have

to show the vote and who voted for and who voted

agai nst.

CHAI RVAN REYNOLDS: Ckay.

MR, BLACKWOOD: Look at AR 9- --

COW SSIONER HERI OT:  That's fine. That's
fine.

CHAI RVAN REYNOLDS: kay. So the issue
may be covered. Ckay. Let's see. W have --

COW SSI ONER HERI OT: Comm ssi oner
Tayl or's vote?

CHAI RVAN REYNQOLDS: He did not respond.
Conm ssi oner Tayl or.

COW SSI ONER  TAYLOR: "' m back. I was
down the hall.

CHAIl RVAN REYNOLDS: Ckay. Just nod. How
do you vote?

COW SSI ONER TAYLOR  What's the notion?

CHAI RVAN REYNOLDS: A notion to send a
letter simlar to the -- well, you' re aware of the
letter -- there's a letter sent on April 29th to the
House regarding hate crinmes |egislation. The notion
istosend a simlar letter to the Senate.
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COW SSI ONER TAYLOR  On, yes.

CHAl RVAN REYNOLDS: Ckay, all right. Let
the record reflect that --

COW SSI ONER YAKI : Poi nt of order. Are
we going to be receiving a courtesy copy before or at
the sane tine that you send it on or are we going to
have to wait three weeks for it to appear from soneone
el se?

COW SSI ONER  GAZI ANO ['m sure a letter
fromthe Comm ssion should be sent.

CHAI RVAN REYNOLDS: Do we want to nake
themwait three weeks?

COW SSI ONER GAZI ANO | get to m sbehave,
too, don't 17?

CHAI RVAN REYNOLDS: W will send a copy
shortly after the letter goes out, and it won't be
t hree weeks.

COW SSI ONER  YAKI : I would like a copy
sent the sane day.

CHAl RVAN REYNOLDS:  Sur e.

COMM SSI ONER HERI OT:  Fi ne.

COMM SSI ONER YAKI: By E-mail.

CHAI RVAN REYNOLDS: Hand del i very?

COMM SSI ONER YAKI: By E-mail.

CHAl RVAN REYNOLDS: E-mail? Anybody have
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a problen? That's fine.

COW SSI ONER YAKI :  Thank you.

CHAl RVAN REYNOLDS: Ckay. Just to --

COW SSI ONER  GAZI ANO How did you vote,
M. Chai rman?

CHAI RVAN REYNOLDS: | voted for it. Let
the record reflect that Vice Chair Thernstrom
abst ai ned. Comm ssioners Ml endez and Yaki voted
agai nst the nmotion. The remrai ning Comm ssi oners vot ed
for it. The notion passes.

Next up is the approval of t he
rechartering package for the Connecticut State
Advi sory Conmittee.

VI. STATE ADVI SORY COW TTEE | SSUES
CONNECTI CUT SAC

CHAl RVAN REYNOLDS: Fourteen of the 15

previously appointed nenbers were eligible for

reappoi ntnent consistent with A 5-9, Section 5.

These 14 were asked about their interest in
r eappoi nt nent . Si x previously appointed nenbers are
being recomended for r eappoi nt nent . 0] t he
reconmended new appoi nt ees, Richard WIlson is

reconmended as chair.

Reconmended advisory conmttee nenbers
were selected in conmpliance with the State Advisory
NEAL R. GROSS
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Conmttee menbership selection guideline, follow ng
the Lean 6 Signma process approved by Conm ssioners in
January 2008.

Comm ssion staff reached out to a wde
variety of organizations and individuals. The Staff
Director detailed this outreach in a My 7th, 2009
meno to Conmm ssi oners.

I's there a second?

COW SSI ONER GAZI ANO Second.

CHAI RVAN REYNOLDS: Thank you.

["msorry. Here are the individuals with
the prize, the Connecticut State Advisory Committee:

Ri chard W1 son

WIlliam Al pert

LeRoy Bail ey

Jay Ber gnman

Dove Burns

Justin dark

Law ence DeNardi s

Kat hl een G ei der

Geral d Gunderson

El i zabet h Haynes

Anne Hender shott

Bri an Langdon

And Ingrid Ml

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

134
Ch, and Werner --

STAFF DI RECTOR DANNENFELSER  Oyanadel .

CHAI RVAN REYNOLDS: - - Oyanadel . Thank
you.

Edi t h Pestana

Davi d Rynol ds

Edward Sal abi a

And Mar garet Young.

Furt hernmore, the Comm ssion would appoi nt
Richard WIson as Chair of the rechartered State
Advi sory Committee. These nenbers wll serve as
unconpensat ed gover nnent enpl oyees.

Di scussi on?

COW SSI ONER  MELENDEZ: Question from
Mel endez.

Wre there sone people that could have
been reappointed that were not that were interested
that had experience?

CHAl RVAN REYNOLDS: M. Staff Drector?

STAFF DI RECTOR DANNENFELSER Al of the
people who were eligible for reappointnment were
invited, and they either declined or did not respond
to the inquiry as to whether they were interested in
bei ng reappoi nt ed.

CHAI RVAN REYNOLDS: Conmm ssi oner Yaki .
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COW SSI ONER  YAKI : Just to follow up on

that, so |I understand there were 14 nenbers eligible.
Si x were reappointed. So the other eight, they were
all subject to the sane outreach, all 14, right? In
ot her words, if soneone didn't respond right away, was
there a followup call nade or no for the other eight?
["mjust curious.

STAFF DI RECTOR DANNENFELSER: There was
followup to the individuals.

COMM SSI ONER  YAKI : kay. That's all |
needed to know. Thank you

CHAI RVAN REYNOLDS: Al in favor, please

say aye.
(Chorus of ayes.)
CHAI RVAN REYNOLDS: Any obj ections?
COW SSI ONER YAKI: | abstain.
COW SSI ONER MELENDEZ:  Mel endez abst ai ns.
COW SSI ONER KI RSANOW  Ki r sanow abst ai ns.
VICE CHAIR THERNSTROM Thernstrom
abst ai ns.
CHAI RVAN REYNOLDS: kay. Comm ssi oner
Tayl or ?
COMM SSI ONER TAYLOR: | think 1've got to
abst ai n.

(Laughter.)
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CHAI RVAN REYNOLDS: Ckay. Are you going

to act on that urge?

COW SSI ONER TAYLOR Yeah, | generally
act on nost of ny urges.

CHAI RVAN REYNOLDS: ["1l call you after
t he neeting.

(Laughter.)

CHAI RVAN REYNOLDS: Ckay. Conmi ssi oner
Tayl or, how do you vote?

COW SSI ONER TAYLOR  Abst ai n.

CHAI RVAN REYNOLDS: Ckay. So we have
three votes in the affirmative. Conm ssioner Heriot,
Comm ssioner Gaziano, and the Chair vote in the
affirmati ve. The remaining Conmm ssioners abstain.
The vote passes.

W are done, folks.

VI1. Adjourn

CHAl RVAN REYNOLDS: Fol ks, we're done, and
everyone, every last one of you, |'m extending an
invitation to join me down the bl ock.

(Wher eupon, at 12:38 p.m, the neeting was

concl uded.)
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